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I. INTRODUCTION 1 

 2 

The Energy Facility Siting Council (Council or EFSC) issues this final order, in accordance with 3 

Oregon Revised Statute (ORS) 469.405(1) and OAR 345-027-0071, based on its review of 4 

Request for Amendment 3 (amendment request or RFA3) to the Wheatridge Wind Energy 5 

Facility site certificate, as well as comments and recommendations received by specific state 6 

agencies and local governments. The certificate holder is Wheatridge Wind Energy, LLC, 7 

(hereinafter referred to as “Wheatridge” or certificate holder) which is a wholly owned 8 

subsidiary of NextEra Energy Resources, LLC. 9 

 10 

The certificate holder requests that EFSC approve changes to the site certificate to allow: 11 

 12 

¶ Changes the maximum and minimum wind turbine dimension specifications as follows: 13 

o Increase maximum blade tip height from 476 to 499.7 feet (145 to 152.3 14 

meters); 15 

o Increase maximum blade length from 197 to 204.1 feet (60 to 62.2 meters); 16 

o Increase maximum hub height from 278 to 291.3 feet (85 meters to 88.6 17 

meters); 18 

o Increase rotor diameter from 393 to 416.7 feet (120 to 152.3 meters); 19 

o Reduce minimum aboveground blade tip clearance from 83 to 70.5 feet (25 20 

meters to 21.5 meters)1 21 

¶ Amend Noise Control Condition 2 (PRE-NC-01) and remove Noise Control Condition 3 22 

(OPR-NC-01) to eliminate references to a Noise Reduced Operational (NRO) mode that 23 

applies to the previously approved wind turbines and facility layout 24 

 25 

Based upon review of this amendment request, in conjunction with comments received by 26 

members of the public and recommendations received by state agencies and local government 27 

entities during the draft proposed order comment period, the Council approves and grants an 28 

amendment to the Wheatridge Wind Energy Facility site certificate subject to the existing and 29 

amended conditions set forth in this final order.  30 

 31 

I.A. Name and Address of Certificate Holder  32 

Wheatridge Wind Energy, LLC 33 

700 Universe Boulevard 34 

Juno Beach, Florida 33408 35 

 36 

 37 

 38 

                                                      
1 WRWAMD3Doc11. Request for Amendment 3. 2018-09-17. 



Wheatridge Wind Energy Facility 
Final Order on Request for Amendment 3  
November 16, 2018  2 

 

Parent Company of the Certificate Holder 1 

NextEra Energy Resources, LLC 2 

FEW/JB 3 

700 Universe Boulevard 4 

Juno Beach, Florida 33408 5 

 6 

Certificate Holder Contact 7 

Jesse Marshall 8 

Wheatridge Wind Energy, LLC 9 

700 Universe Boulevard 10 

Juno Beach, Florida 33408 11 

 12 

I.B. Description of the Approved Facility 13 

  14 

The Wheatridge Wind Energy Facility (facility) site certificate, effective May 24, 2017, 15 

authorizes construction and operation of a 500 megawatt (MW) wind energy generation 16 

facility, to be located within both Morrow and Umatilla counties. The facility has not yet been 17 

constructed but, as approved, would include up to 292 wind turbines. The wind turbines could 18 

include a range of technologies with varying dimensions. Wind turbine dimensions may not 19 

exceed 476 feet in maximum blade tip height (tower hub height plus blade length); 197 feet in 20 

maximum blade length; 278 feet in maximum hub height; and 393 feet in rotor diameter. The 21 

individual wind turbine generating capacity may not exceed 2.5 MW.2  22 

 23 

Related or supporting facilities to the energy facility, as approved, would include up to 32 miles 24 

of up to two parallel overhead 230 kilovolt (kV) intraconnection transmission lines that would 25 

traverse one of four approved routing options, described below. Related or supporting facilities, 26 

as approved, would also include an electrical collection system, up to three collector 27 

substations, up to 12 meteorological towers, communication and supervisory control systems 28 

and data acquisition systems (SCADA), up to two operations and maintenance (O&M) buildings, 29 

up to 72 miles of new or improved access roads, and temporary construction areas. 30 

 31 

                                                      
2 WRWAMD3Doc11. Request for Amendment 3. 2018-09-18. RFA3 Section 3.0 states, “The Site Certificate does not 
restrict individual turbine generating capacity.” The Council disagrees with this statement. Table 2 of the Site 
Certificate, as approved in July 2017, presents the range of turbine specifications approved for use at the facility 
site, and specifies a limit of 2.5 MW for individual turbine generating capacity. Therefore, the facility, as approved, 
may not include wind turbines with an individual generating capacity that exceeds 2.5 MW. 
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I.C. Description of Approved Facility Site Location 1 

 2 

Site Boundary 3 

 4 

The facility site boundary includes approximately 13,097 acres of private land, within Morrow 5 

and Umatilla counties, and includes the perimeter of the energy facility site, all temporary 6 

laydown, staging areas and intraconnection transmission corridors. 7 

   8 

The energy facility site is divided into two groups, Wheatridge West and Wheatridge East. 9 

Wheatridge West is located entirely within Morrow County, bisected by Oregon Highway 10 

207, approximately 5 miles northeast of Lexington and approximately 7 miles northwest of 11 

Heppner. Wheatridge East is located approximately 16 miles northeast of Heppner and 12 

includes land in both Morrow and Umatilla counties. Wheatridge West and Wheatridge East 13 

would be connected via a 230 kV transmission line or “intraconnection” transmission line 14 

(see Figure 1, Facility Location below).  15 

 16 

Figure 1: Facility Location 17 

 18 

 19 
 20 
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Micrositing Corridor  1 

 2 

Micrositing corridor means a continuous area of land within which construction of facility 3 

components may occur subject to site specific conditions.3 Council authorizes micrositing 4 

corridors for wind facilities when a certificate holder has adequately studied the entire corridor 5 

and demonstrated compliance with Council standards based on impacts of facility components 6 

anywhere within the corridor.  7 

 8 

The Council approved a micrositing corridor for this facility which is a minimum of 9 

approximately 660 feet in width around turbines. The micrositing corridor width around site 10 

access roads and electrical collection lines (collector lines) is narrower, between 200 and 500 11 

feet in width. The micrositing corridor is wider for the area surrounding the substations, 12 

meteorological towers (met towers), O&M buildings, and construction yards.  13 

 14 

Intraconnection Transmission Line Corridor 15 

 16 

The certificate holder previously obtained approval of four routing options for the 230 kV 17 

intraconnection transmission line that interconnects Wheatridge West and Wheatridge East for 18 

the transmission of generated power. The intraconnection transmission line corridor is 19 

approximately 1,000-feet in width and ranges in length from 24.5 to 31.5 miles, based upon the 20 

four approved transmission line route options.  21 

 22 

The approved 230 kV intraconnection transmission line route options, as presented in ASC 23 

Exhibit C (Figures C-4a through C-4d), are summarized below:  24 

 25 

¶ Option 1: 31.5-mile 230 kV intraconnection transmission line extending from 26 

Wheatridge East Substation 3 to Wheatridge West Substation 1 27 

 28 

¶ Option 2: 31.3-mile 230 kV intraconnection transmission line extending from 29 

Wheatridge East Substation 3 to Wheatridge West Substation 2b, and then to 30 

Wheatridge West Substation 2a (alternate) 31 

 32 

¶ Option 3: 24.5-mile 230 kV intraconnection transmission line extending from 33 

Wheatridge West Substation 1 to Wheatridge East Substation 3 34 

 35 

¶ Option 4: 27.8 mile 230 kV intraconnection transmission line extending from 36 

Wheatridge West Substation 2a to Wheatridge West Substation 2b, and then to 37 

Wheatridge East Substation 3 38 

                                                      
3 OAR 345-001-0010(32) 
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I.D. Procedural History 1 

 2 

The Council issued the Final Order on the Application for Site Certificate for the Wheatridge 3 

Wind Energy Facility (Final Order on ASC) on April 28, 2017. The site certificate became 4 

effective on May 24, 2017. On June 14, 2017, the certificate holder submitted Request for 5 

Amendment 1 of the site certificate, requesting to transfer certificate holder ownership from 6 

Swaggart Wind Power, LLC to a new parent company, NextEra Energy Resources, LLC. The 7 

Council issued the final order and first amended site certificate on July 27, 2017. The first 8 

amended site certificate became effective on August 17, 2017.   9 

 10 

II. AMENDMENT PROCESS 11 
 12 

II.A. Requested Amendment 13 

 14 

The certificate holder requests Council approval for additional flexibility in wind turbine 15 

technologies selected during final facility design to allow changes in the previously approved 16 

wind turbine dimension specifications. Changes in wind turbine dimension specification would 17 

include increasing maximum blade tip height from 476 to 499.7 feet (145 to 152.3 meters); 18 

increasing maximum blade length from 197 to 204.1 feet (60 to 62.2 meters); increasing hub 19 

height from 278 to 291.3 feet (85 to 88.6 meters); and, increasing rotor diameter from 393 to 20 

416.7 feet (120 to 152.3 meters). 21 

 22 

OAR 345-027-0060(1)(d) requires that the certificate holder identify the specific language of the 23 

site certificate, including affected conditions, that the certificate holder proposes to change, 24 

add, or delete through the amendment process.  25 

 26 

The certificate holder requests to amend Noise Control Condition 2 (PRE-NC-01(c)) and remove 27 

Noise Control Condition 4 (OPR-NC-01) as described in RFA3 Section 6.3.1 Noise Control 28 

Regulations. The Council’s evaluation of the requested condition amendments is presented in 29 

Section III.Q.1. Noise Control Regulations of this order.  30 

 31 

II.B. Amendment Review Process  32 

 33 

Council rules describe the processes for transfers, Type A, Type B, and Type C review of a 34 

request for amendment at OAR 345-027-0051. The Type A review is the standard or “default” 35 

site certificate amendment process for changes that require an amendment. Type C review 36 

process is associated with construction-related changes. The key procedural difference 37 

between the Type A and Type B review is that the Type A review includes a public hearing on 38 

the draft proposed order and an opportunity for a contested case proceeding. The primary 39 

timing differences between Type A and Type B review include the maximum allowed timelines 40 

for the Department’s determination of completeness of the preliminary request for 41 

amendment, as well as the issuance of the draft proposed order, and proposed order. It is 42 

important to note that Council rules authorize the Department to adjust the timelines for these 43 

specific procedural requirements, if necessary.                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                44 



Wheatridge Wind Energy Facility 
Final Order on Request for Amendment 3  
November 16, 2018  6 

 

On April 9, 2018, the certificate holder submitted a Type B review amendment determination 1 

request (Type B Review ADR) for Request for Amendment 3 (RFA3), requesting the 2 

Department’s review and determination of whether, based on evaluation of the OAR 345-027-3 

0057(8) factors, the amendment request could be reviewed under the Type B review process. 4 

The Type B review ADR for RFA3 requested that the Department review facility modifications, 5 

including a proposed differing turbine model option with increased blade length, hub height, 6 

rotor diameter and total turbine height; and two battery storage systems (20 and 30 7 

megawatts).  8 

 9 

Pursuant to OAR 345-027-0057(6), on April 25, 2018, the Department issued a written 10 

determination to the certificate holder stating that the modifications proposed for RFA3 be 11 

processed under the Type A review process. On May 18, 2018, the certificate holder re-12 

submitted a Type B Review ADR for RFA3, and also submitted a preliminary request for 13 

amendment (pRFA). The Department initiated consultation with select reviewing agencies and 14 

posted an announcement on its project website notifying the public that pRFA3 had been 15 

received. Within the Type B Review ADR, the certificate holder requested that the Department 16 

reconsider the previous determination of a Type A review process as well as provide separate 17 

amendment determinations for the modifications to the wind turbines and for the battery 18 

storage additions. In a letter issued on June 14, 2018, the Department concluded that Type A 19 

review be maintained for the proposed facility modifications to the wind turbines and for the 20 

battery storage, even if separated.  21 

 22 

OAR 345-027-0057(6) allows that, at the request of the certificate holder or a Council member, 23 

the Department’s determination must be referred to the Council for concurrence, modification, 24 

or rejection. The certificate holder requested to refer the Department’s Type A review 25 

determination to Council for its consideration. Additionally, the certificate holder requested 26 

that the Council provide separate decisions on amendment review pathways for the proposed 27 

wind turbine changes and battery storage systems. 28 

 29 

At its June 29, 2018 meeting, the Council evaluated the Department’s separate determinations 30 

for the turbine modifications and the battery storage facilities. The Council determined that the 31 

proposed battery storage components be processed under Type A review, and the proposed 32 

modifications to the wind turbines, including increasing the hub height, blade length, and 33 

increasing the blade tip height be processed under Type B review. The Council’s decision was 34 

supported by the evaluation conducted during the review of application for site certificate 35 

(ASC) and the findings in the Final Order on the ASC issued April 28, 2017. The facility 36 

components proposed and consequently approved by Council in the Final Order on the ASC 37 

included turbine models that exceeded heights proposed in RFA3.  38 

 39 

On June 8, 2018, the Department notified the certificate holder that the pRFA was incomplete 40 

and concurrently issued a request for additional information (RAI’s) associated with the 41 

modifications to the wind turbines. Under OAR 345-027-0063(5), an RFA is complete when the 42 

Department finds that a certificate holder has submitted information adequate for the Council 43 

to make findings or impose conditions for all applicable laws and Council standards. The 44 
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certificate holder submitted a complete RFA3 on September 18, 2018. On September 28, 2018, 1 

the Department posted the complete RFA3 on its website and posted an announcement on the 2 

project website informing the public that the complete RFA3 had been received and was 3 

available for viewing.  4 

 5 

Reviewing Agency Comments on Preliminary Request for Amendment 3 6 

 7 

The Department received comments on the Wheatridge Wind Energy Facility RFA3 from the 8 

following reviewing agencies and Special Advisory Groups: 9 

  10 

¶ Oregon Department of Aviation 11 

¶ Oregon Department of Fish and Wildlife 12 

¶ Morrow County Board of Commissioners (Special Advisory Group) 13 

¶ Umatilla County Board of Commissioners (Special Advisory Group)   14 

 15 

Comments from these agencies are incorporated into the analysis of Council standards below, 16 

as applicable, and provided in Attachment B of this order. 17 

 18 

II.C. Council Review Process 19 

 20 

On September 28, 2018, the Department issued the draft proposed order, and a notice of a 31-21 

day comment period on RFA3 and the draft proposed order (notice), extending from September 22 

28 through October 29, 2018. The notice was distributed to all persons on the Council’s general 23 

mailing list, to the special mailing list established for the facility, to an updated list of property 24 

owners supplied by the certificate holder, and to a list of reviewing agencies as defined in OAR 25 

345-001-0010(52).  26 

 27 

The Department received 4 comments on the record of the draft proposed order from: Oregon 28 

Department of Fish and Wildlife; Umatilla County Planning Department; Morrow County Board 29 

of Commissioners; and, the certificate holder. Attachment C of this order includes copies of the 30 

comments received on the record of the draft proposed order and an index presenting date 31 

comment received, commenter name and organization, and location within the order where 32 

the comment is addressed. Issues raised that are within the Council’s jurisdiction and related to 33 

the amendment are addressed under the applicable standards section below. 34 

 35 

To raise an issue on the record of the draft proposed order, a person must raise the issue in a 36 

written comment submitted after the date of the notice of the draft proposed order and 37 

received by the Department before the written comment deadline. The Council will not accept 38 

or consider public comments on the RFA3 or on the draft proposed order after the written 39 

comment deadline, listed above, that closes the record on the draft proposed order.  40 

 41 

On November 1, 2018, the Department issued the proposed order, taking into consideration 42 

Council comments, and comments received “on the record of the draft proposed order” 43 
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including any comments from reviewing agencies, special advisory groups, and Tribal 1 

Governments. Concurrent with the issuance of this proposed order, the Department issued a 2 

Notice of Proposed Order. The Notice of Proposed Order was distributed to all persons on the 3 

Council’s general mailing list, to the special mailing list established for the facility, to an updated 4 

list of property owners supplied by the certificate holder, and to a list of reviewing agencies as 5 

defined in OAR 345-001-0010(52). The proposed order recommended Council approve the third 6 

amended site certificate.  7 

 8 

At its November 16, 2018 meeting in Boardman, Oregon, in accordance with OAR 345-027-9 

0075, Council reviewed the proposed order and adopted the proposed order, with 10 

modifications, as the final order and granted an amended site certificate.4 Only those persons, 11 

including the certificate holder, who provided written comments on the draft proposed order 12 

by the written comment deadline may seek judicial review of the Council’s final order, as 13 

provided in ORS 469.403. Issues eligible for judicial review are limited to the issues raised in 14 

that person’s written comments on the draft proposed order.  15 

 16 

II.D. Applicable Division 27 Rule Requirements 17 
 18 

A site certificate amendment is necessary under OAR 345-027-0050(4) because the certificate 19 

holder requests to design, construct, and operate the facility in a manner different from the 20 

description in the site certificate, and the proposed changes: (1) could result in a significant 21 

adverse impact to a resource or interest protected by a Council standard that the Council has 22 

not addressed in an earlier order; (2) could impair the certificate holder’s ability to comply with 23 

a site certificate condition; or (3) could require new conditions or modification to existing 24 

conditions in the site certificate, or could meet more than one of these criteria.  25 

 26 

The Type B amendment review process (consisting of rules 345-027-0059, -0060, -0063, -0065, -27 

0068, -0072, and -0075) shall apply to the Council’s review of a request for amendment that the 28 

Department or the Council approves for Type B review under 345-027-0057. The Council is 29 

reviewing Wheatridge Wind Energy Facility amendment request under the Type B review 30 

process because the RFA includes the changes described in OAR 345-027-0050(4), as explained 31 

in the preceding paragraph. Additionally, the Council considered the factors listed in OAR 345-32 

027-0057(8) and determined that the amendment shall be reviewed with the Type B 33 

amendment process. 5  34 

 35 

 36 

 37 

 38 

                                                      
4 November 16, 2018 Council minutes/audio recording. 
5 The Council found that RFA3 shall be reviewed as a Type B amendment after considering the: (a) the complexity 
of the proposed change; (b) the anticipated level of public interest in the proposed change; (c) the anticipated level 
of interest by reviewing agencies; (d) the likelihood of significant adverse impact; and (e) the type and amount of 
mitigation, if any.  
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III. REVIEW OF THE REQUESTED AMENDMENT  1 

 2 

Under ORS 469.310, the Council is charged with ensuring that the “siting, construction and 3 

operation of energy facilities shall be accomplished in a manner consistent with protection of 4 

the public health and safety.” ORS 469.401(2) further provides that the Council must include in 5 

the amended site certificate “conditions for the protection of the public health and safety, for 6 

the time for completion of construction, and to ensure compliance with the standards, statutes 7 

and rules described in ORS 469.501 and ORS 469.503.”6 The Council implements this statutory 8 

framework by adopting findings of fact, conclusions of law, and conditions of approval 9 

concerning the amended facility’s compliance with the Council’s Standards for Siting Facilities 10 

at OAR 345, Divisions 22, 24, 26, and 27. 11 

 12 

III.A. General Standard of Review: OAR 345-022-0000 13 

 14 

(1) To issue a site certificate for a proposed facility or to amend a site certificate, the Council 15 

shall determine that the preponderance of evidence on the record supports the following 16 

conclusions: 17 

 18 

(a) The facility complies with the requirements of the Oregon Energy Facility Siting 19 

statutes, ORS 469.300 to ORS 469.570 and 469.590 to 469.619, and the 20 

standards adopted by the Council pursuant to ORS 469.501 or the overall public 21 

benefits of the facility outweigh the damage to the resources protected by the 22 

standards the facility does not meet as described in section (2); 23 
 24 

(b) Except as provided in OAR 345-022-0030 for land use compliance and except for 25 

those statutes and rules for which the decision on compliance has been delegated 26 

by the federal government to a state agency other than the Council, the facility 27 

complies with all other Oregon statutes and administrative rules identified in the 28 

project order, as amended, as applicable to the issuance of a site certificate for 29 

the proposed facility. If the Council finds that applicable Oregon statutes and 30 

rules, other than those involving federally delegated programs, would impose 31 

conflicting requirements, the Council shall resolve the conflict consistent with the 32 

public interest. In resolving the conflict, the Council cannot waive any applicable 33 

state statute. 34 

** *  35 

(4) In making determinations regarding compliance with statutes, rules and 36 

ordinances normally administered by other agencies or compliance with 37 

requirements of the Council statutes if other agencies have special expertise, the 38 

Department of Energy shall consult such other agencies during the notice of 39 

intent, site certificate application and site certificate amendment processes. 40 

Nothing in these rules is intended to interfere with the state’s implementation of 41 

programs delegated to it by the federal government. 42 

                                                      
6 ORS 469.401(2). 
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Findings of Fact 1 

 2 

OAR 345-022-0000 provides the Council’s General Standard of Review and requires the Council 3 

to find that a preponderance of evidence on the record supports the conclusion that the 4 

facility, with proposed changes, would comply with the requirements of EFSC statutes and the 5 

siting standards adopted by the Council and that the facility, with proposed changes, would 6 

comply with all other Oregon statutes and administrative rules applicable to the issuance of an 7 

amended site certificate for the facility.  8 

 9 

The requirements of OAR 345-022-0000 are discussed in the sections that follow. The 10 

Department consulted with other state agencies, Morrow County Board of Commissioners and 11 

Umatilla County Board of Commissioners during review of pRFA3 to aid in the evaluation of 12 

whether the facility, with proposed changes, would maintain compliance with statutes, rules 13 

and ordinances otherwise administered by other agencies. Additionally, in many circumstances 14 

the Department relies upon these reviewing agencies’ special expertise in evaluating 15 

compliance with the requirements of Council standards.  16 

 17 

Mandatory Conditions in Site Certificate [OAR 345-025-0006] 18 

 19 

OAR 345-025-0006 lists certain mandatory conditions that the Council must adopt in every site 20 

certificate. Mandatory conditions, pursuant to OAR 345-025-0006, were imposed as conditions 21 

within the approved site certificate. Of relevance to this amendment request, Council 22 

previously imposed Mandatory Condition 2 (GEN-GS-03), mirroring OAR 345-025-0006(3)(a), 23 

requiring that the certificate holder design, construct, operate and retire the facility 24 

substantially as described in the site certificate.  25 

 26 

Consistent with Mandatory Condition 2 (GEN-GS-03), the site certificate (Table 2) established 27 

dimensional specifications and individual wind turbine generating capacity for the wind turbine 28 

technologies to be selected during final design. In RFA3, the certificate holder requests approval 29 

for changes in specified dimensions for blade length, hub height, rotor diameter, blade tip 30 

height, and aboveground blade tip clearance. The Council notes that a minimum above-ground 31 

blade tip clearance had not previously been included in the site certificate, but agrees that the 32 

dimension should be specified in the site certificate. In the draft proposed order, the 33 

Department recommended Council remove the previously imposed restriction on individual 34 

turbine generating capacity, 2.5 MW, as it is not a relevant factor in the compliance evaluation. 35 

Based on the analysis presented in the draft proposed order, the Department recommended 36 

Council amend Table 2 of the Site Certificate as presented in Table 1, Proposed Wind Turbine 37 

Specification Range below, which the Council adopts as presented below:7, 8 38 

                                                      
7 In the draft proposed order, Table 1 incorrectly identified the maximum blade tip height dimension as 525 ft. In 
the proposed order, the Department corrected the dimension reference to 499.7 feet, consistent with the 
dimension change requested in RFA3, which the Council adopts.  
8 WRWAMD3Doc14. DPO Comments Certificate Holder 2018-10-16. On the record of the draft proposed order, the 
certificate holder requested that Table 1 of the draft proposed order be revised to remove the requirement that if 
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 1 

Table 1: Proposed Wind Turbine Specification Range 

Specification Maximum 

Turbine Generating Capacity (Individual) 2.5 MW 

Blade Length 197 204.1 ft. 

Hub Height 278 291.3 ft. 

Rotor Diameter  393 416.7 ft. 

Total Height Blade Tip Height (tower height plus blade length) 476 499.7 ft. 

Aboveground Blade Tip Clearance 70.5 ft. 

Wind turbine types with the maximum dimension specifications shall be equipped 
with Low Noise Trailing Edge blades. 

 2 

Mandatory and Site-Specific Conditions in Site Certificates [OAR 345-025-0006 and OAR 345-3 

025-0010] 4 

 5 

OAR 345-025-0006 lists certain mandatory conditions that the Council must adopt in every site 6 

certificate. The Council’s October 2017 rule changes moved the mandatory conditions from 7 

Division 27 to Division 25. As such, the Department recommends Council administratively 8 

amend the rule citations included in the following mandatory and site-specific conditions: GEN-9 

GS-03, GEN-GS-04, GEN-GS-05, GEN-GS-06, GEN-GS-07, GEN-GS-08, GEN-GS-09, GEN-GS-10, 10 

GEN-GS-11, GEN-RF-01, PRE-RF-01, OPR-GS-01, RET-RF-01, RET-RF-02, and GEN-GS-12.9    11 

 12 

Conclusions of Law 13 

 14 

Based on the foregoing findings of fact and conclusions of law, and subject to compliance with 15 

the general, mandatory and site-specific site certificate conditions, the Department 16 

                                                      
wind turbines are selected with maximum dimensions, the wind turbines be equipped with low noise trailing edge 
(LNTE) blades. The certificate holder argues that there are a variety of technologies, modes and measures that 
would ensure the facility complies with the Noise Control Regulation and that that noise impacts are in the range 
of impacts previously analyzed.  
As described in Section III.Q.1. Noise Control Regulation of this order, because the certificate holder provided an 
acoustic noise modeling analysis assuming wind turbines were equipped with LNTE blades, a noise reducing 
technology, the modeling approach included mitigation interpreted as necessary to minimize potential impacts. 
Because mitigation (LNTE blades) was utilized by the certificate holder in its evaluation and modeling of maximum 
noise levels of the proposed differing wind turbines, and the analysis of noise impacts under the Council’s 
Protected Areas and Recreation standards, and Noise Control Regulation rely on the results of the modeling to 
make findings that significant adverse noise impacts would not result from operations, the Council did not make 
changes to Table 1 as requested as it would authorize impacts not evaluated by Council.   
9 At the October 19, 2017 meeting, the Council approved a rulemaking project to reorganize Division 27 and 
rewrite its rules governing requests for amendments to site certificates. A component of this rulemaking was the 
renumbering of OAR 345-027-0006 (previous reference for mandatory conditions), to OAR 345-025-0006 (new 
reference for mandatory conditions) as well as the renumbering of site-specific condition from OAR 345-025-0023 
to OAR 345-025-0010. The effective date of this rule change was October 24, 2017.  
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recommends that the Council find that the facility, with proposed changes, would satisfy the 1 

requirements of OAR 345-022-0000. 2 

 3 

III.B. Organizational Expertise: OAR 345-022-0010 4 

 5 

(1) To issue a site certificate, the Council must find that the applicant has the organizational 6 

expertise to construct, operate and retire the proposed facility in compliance with 7 

Council standards and conditions of the site certificate. To conclude that the applicant 8 

has this expertise, the Council must find that the applicant has demonstrated the ability 9 

to design, construct and operate the proposed facility in compliance with site certificate 10 

conditions and in a manner that protects public health and safety and has demonstrated 11 

the ability to restore the site to a useful, non-hazardous condition. The Council may 12 

consider the applicant’s experience, the applicant’s access to technical expertise and the 13 

applicant’s past performance in constructing, operating and retiring other facilities, 14 

including, but not limited to, the number and severity of regulatory citations issued to 15 

the applicant. 16 
 17 

(2) The Council may base its findings under section (1) on a rebuttable presumption that an 18 

applicant has organizational, managerial and technical expertise, if the certificate holder 19 

has an ISO 9000 or ISO 14000 certified program and proposes to design, construct and 20 

operate the facility according to that program.  21 
 22 

(3) If the applicant does not itself obtain a state or local government permit or approval for 23 

which the Council would ordinarily determine compliance but instead relies on a permit 24 

or approval issued to a third party, the Council, to issue a site certificate, must find that 25 

the third party has, or has a reasonable likelihood of obtaining, the necessary permit or 26 

approval, and that the applicant has, or has a reasonable likelihood of entering into, a 27 

contractual or other arrangement with the third party for access to the resource or 28 

service secured by that permit or approval. 29 
 30 

(4) If the applicant relies on a permit or approval issued to a third party and the third party 31 

does not have the necessary permit or approval at the time the Council issues the site 32 

certificate, the Council may issue the site certificate subject to the condition that the 33 

applicant shall not commence construction or operation as appropriate until the third 34 

party has obtained the necessary permit or approval and the applicant has a contract or 35 

other arrangement for access to the resource or service secured by that permit or 36 

approval.  37 

 38 
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Findings of Fact 1 

 2 

Subsections (1) and (2) of the Council’s Organizational Expertise standard require that the 3 

certificate holder demonstrate its ability to design, construct and operate the facility, with 4 

proposed changes, in compliance with Council standards and all site certificate conditions, and 5 

in a manner that protects public health and safety, as well as its ability to restore the site to a 6 

useful, non-hazardous condition. The Council may consider the certificate holder’s experience 7 

and past performance in constructing, operating and retiring other facilities in determining 8 

compliance with the Council’s Organizational Expertise standard. Subsections (3) and (4) 9 

address third party permits.  10 

 11 

Compliance with Council Standards and Site Certificate Conditions 12 

 13 

The Council may consider a certificate holder’s past performance, including but not limited to 14 

the quantity or severity of any regulatory citations in the construction or operation a facility, 15 

type of equipment, or process similar to the facility, in evaluating whether a proposed change 16 

may impact the certificate holder’s ability to design, construct and operate a facility in 17 

compliance with Council standards and site certificate conditions.10 To evaluate whether the 18 

proposed change in wind turbine dimension specification would impact the certificate holder’s 19 

ability to comply with Council standards and site certificate conditions, the Council evaluates 20 

the certificate holder’s relevant experience constructing and operating wind facilities and 21 

whether any regulatory citations have been received for its facilities.  22 

 23 

Wheatridge Wind Energy, LLC, is a project-specific LLC and therefore relies upon the 24 

organizational expertise and experience of its parent company, NextEra.11 The certificate holder 25 

states that NextEra has not received any regulatory citations, nor has it received any North 26 

American Energy Reliability Corporation (NERC) violations, for the operation of an EFSC-27 

jurisdictional wind facility (Stateline Wind Project).  28 

 29 

The certificate holder represents that qualified contractors, engineers, and manufacturers 30 

would be selected to construct the facility, with proposed changes; and, that these contractors, 31 

engineers, and manufacturers would comply with site certificate conditions. Council previously 32 

imposed Organizational Expertise Conditions 1 and 3 (PRE-OE-01 and PRE-OE-03) requiring the 33 

certificate holder to, prior to construction, provide the Department the major design, 34 

engineering, and construction contractor qualifications demonstrating substantial experience in 35 

                                                      
10 OAR 345-021-0010(1)(d)(D) 
11 As noted in the Council’s Final Order on Amendment 1, the certificate holder’s parent company, NextEra, 
maintains approximately 66 billion dollars in capital and produces approximately 19,882 MW of energy from 175 
facilities located throughout the United States and Canada. NextEra maintains a workforce of approximately 5,000 
professionals that are employed in fields such as operations and maintenance, development, environmental 
services, construction, engineering, and legal services. 
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such work for similar facilities; and, contractually require contractors to comply with all 1 

applicable laws and regulations, and the terms of the site certificate. 2 

 3 

The Council finds that the certificate holder has demonstrated an ability to design, construct, 4 

and operate the facility, with proposed changes, in compliance with Council standards and site 5 

certificate conditions for the following reasons: the certificate holder demonstrates continued 6 

experience constructing and operating wind facilities; the certificate holder has not received 7 

regulatory citations for its EFSC jurisdictional wind facility (i.e. Stateline Wind Project); and, 8 

existing site certificate conditions require the certificate holder to select qualified contractors 9 

and contractually require compliance with site certificate conditions during facility design, 10 

construction and engineering.  11 

 12 

Public Health and Safety 13 

 14 

Construction and operation of the proposed larger wind turbines could result in public health 15 

and safety risks from proximity to blades and electrical equipment, and potential structural 16 

failure of tower or blades. This is further discussed in Sections III.P.1., Public Health and Safety 17 

Standards for Wind Energy Facilities of this order.  18 

 19 

Based upon the evidence on the record, and compliance with existing and amended conditions, 20 

the Council finds that the certificate holder has provided reasonable assurance that it can 21 

successfully construct, operate and retire the facility, with proposed changes, in a manner that 22 

protects public health and safety in accordance with the Organizational Expertise standard.  23 

 24 

Ability to Restore the Site to a Useful, Non-Hazardous Condition 25 

 26 

The certificate holder’s ability to restore the facility site to a useful, non-hazardous condition is 27 

evaluated in Section III.G, Retirement and Financial Assurance of this order, in which the Council 28 

finds that the certificate holder would continue to be able to comply with the Retirement and 29 

Financial Assurance standard. 30 

 31 

ISO 900 or ISO 14000 Certified Program 32 

 33 

OAR 345-022-0010(2) is not applicable because the certificate holder has not proposed to 34 

design, construct or operate the facility, with proposed changes, according to an ISO 9000 or 35 

ISO 14000 certified program.  36 

 37 

Third-Party Permits  38 

 39 

OAR 345-022-0010(3) addresses the requirements for potential third party contractors. In RFA3, 40 

the certificate holder describes that the proposed changes would not require any additional 41 

state or local government permits or approvals for which the Council would ordinarily 42 

determine compliance but that would instead be issued to a third-party not previously 43 

considered.  44 
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Conclusions of Law 1 

 2 

Based on the evidence in the record, and subject to compliance with the existing and amended 3 

conditions, Council finds that the certificate holder would continue to satisfy the requirements 4 

of the Council’s Organizational Expertise standard.  5 

 6 

III.C. Structural Standard: OAR 345-022-0020  7 

 8 

(1) Except for facilities described in sections (2) and (3), to issue a site certificate, the Council 9 

must find that: 10 

 11 

(a) The applicant, through appropriate site-specific study, has adequately characterized 12 

the seismic hazard risk of the site; 13 

 14 

(b) The applicant can design, engineer, and construct the facility to avoid dangers to 15 

human safety and the environment presented by seismic hazards affecting the site, 16 

as identified in subsection (1)(a); 17 

 18 

(c) The applicant, through appropriate site-specific study, has adequately characterized 19 

the potential geological and soils hazards of the site and its vicinity that could, in the 20 

absence of a seismic event, adversely affect, or be aggravated by, the construction 21 

and operation of the proposed facility; and  22 
 23 

(d) The applicant can design, engineer and construct the facility to avoid dangers to 24 

human safety and the environment presented by the hazards identified in subsection 25 

(c). 26 

 27 

(2) The Council may not impose the Structural Standard in section (1) to approve or deny an 28 

application for an energy facility that would produce power from wind, solar or 29 

geothermal energy. However, the Council may, to the extent it determines appropriate, 30 

apply the requirements of section (1) to impose conditions on a site certificate issued for 31 

such a facility. 32 
 33 

(3) The Council may not impose the Structural Standard in section (1) to deny an application 34 

for a special criteria facility under OAR 345-015-0310. However, the Council may, to the 35 

extent it determines appropriate, apply the requirements of section (1) to impose 36 

conditions on a site certificate issued for such a facility. 37 

 38 

Findings of Fact 39 

 40 

As provided in section (1) above, the Structural Standard generally requires the Council to 41 

evaluate whether the certificate holder has adequately characterized the potential seismic, 42 

geological and soil hazards of the site, and whether the certificate holder can design, engineer 43 

and construct the facility to avoid dangers to human safety and the environment from these 44 
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hazards.12 Pursuant to OAR 345-022-0020(2), the Council may issue a site certificate for a wind 1 

energy facility without making findings regarding compliance with the Structural Standard; 2 

however, the Council may apply the requirements of the standard to impose site certificate 3 

conditions. Under the mandatory condition in OAR 345-027-0020(12), the certificate holder 4 

must design, engineer and construct the facility to avoid dangers to human safety and the 5 

environment presented by seismic hazards affecting the site that are expected to result from all 6 

maximum probable seismic events.13 7 

 8 

The analysis area for the Structural Standard is the area within the site boundary. 9 

 10 

Potential Seismic, Geological and Soil Hazards 11 

 12 

In RFA3, the certificate holder asserts that, because the proposed larger wind turbines would 13 

be located in previously approved micrositing corridors and site boundary area, the assessment 14 

of potential seismic, geological and soil hazards completed in 2014 during the ASC phase 15 

remains valid. To address rule changes in effect as of October 2017 modifying the Division 21, 16 

Exhibit H requirements for geologic and soil stability, the certificate holder discusses future 17 

climate condition impacts on the facility, with proposed changes. The certificate holder 18 

provides that likely temperature or rainfall increases would not impact the underlying geology 19 

of the facility and thus there is minimal risk to the environment and human safety by non-20 

seismic geologic hazards associated with climate conditions.14 Based on the certificate holder’s 21 

representations, and DOGAMI’s confirmation of compliance with applicable requirements 22 

during the 2012-2017 ASC phase, Council relies on the previous characterization of potential 23 

seismic, geological and soil hazards as presented in the Final Order on the ASC. A summary of 24 

the seismic and non-seismic hazards as evaluated in the 2017 Final Order on the ASC is 25 

presented below.  26 

 27 

As described in the Final Order on the ASC, the geologic setting of the site boundary generally 28 

consists of loess and weak sedimentary rock overlying basalt bedrock. The region of the facility 29 

site is affected by four potential types of earthquakes: crustal, intraplate, volcanic, and deep 30 

subduction zone. Of these, the deep subduction zone earthquake along the Cascadia 31 

Subduction Zone (CSZ) has the potential to produce the largest magnitude earthquake. The 32 

certificate holder provided an assessment of the design parameters for ground motion that 33 

may affect the facility and to determine the maximum credible earthquake (MCE). The MCE has 34 

a peak ground acceleration (PGA) of 0.167g at the bedrock surface. This value of PGA on rock is 35 

an average representation of the acceleration most likely to occur within the site boundary for 36 

all seismic events (crustal, intraplate, or subduction).15 The probabilistic seismic hazard analysis 37 

(a two-percent probability of exceedance in 50 years or a 2,500 year nominal recurrence 38 

                                                      
12 OAR 345-022-0020(3) does not apply to this facility because the facility, with proposed changes, is a not a special 
criteria facility under OAR 345-015-0310. 
13 The Council does not preempt the jurisdiction of any state or local government over matters related to building 

code compliance. 
14 WRWAMD3Doc11. Complete Request for Amendment 3, Section 6.1.1. 2018-09-17. 
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period), as conducted by the certificate holder during the ASC phase, resulted in an expected 1 

6.0 magnitude earthquake with a 16 mile epicentral distance from the site boundary, and a PGA 2 

of 0.167g.  3 

 4 

The Council previously found that the certificate holder adequately characterized the facility 5 

site as to the maximum credible earthquake and maximum probable ground motion, taking into 6 

account ground failure and amplification for the site specific soil profile under the maximum 7 

credible and maximum probable seismic event. Council previously imposed Mandatory 8 

Condition 7 (GEN-GS-08), pursuant to OAR 345-025-0006(12), requiring that the certificate 9 

holder design, engineer and construct the facility to avoid dangers to human safety and the 10 

environment presented by seismic hazards affecting the site that are expected to result from all 11 

maximum probable seismic events.  12 

 13 

As previously evaluated, non-seismic hazards in the facility vicinity include landslides, volcanic 14 

activity, erosion and the collapse of potential loess. The evaluation of landslides found no active 15 

landslides within the site boundary; during the ASC phase the certificate holder stated that 16 

evidence of landslides was found in close proximity to the southern portion of Wheatridge 17 

West but this area is not near the proposed location of the battery storage system.16 In RFA3, 18 

the certificate holder reiterates that the risk of landslides is low and that the basalt bedrock 19 

present within the site boundary is structurally competent and free of existing landslides. The 20 

certificate holder stated in the ASC that the probability of volcanic activity impacting the facility 21 

is extremely unlikely. To further assess geotechnical considerations at the facility site, Council 22 

previously imposed Structural Standard Condition 1 (PRE-SS-01), presented below, requiring 23 

that the certificate holder review and assess potential seismic, geologic, and soil hazards of the 24 

facility site, in consultation with the Department and DOGAMI, through a pre-construction, site-25 

specific geotechnical investigation. 26 

 27 

Design, Engineer and Construct Facility to Avoid Dangers to Human Safety from Seismic and 28 

Non-Seismic Hazards 29 

 30 

In RFA3, the certificate holder maintains that the pre-construction site specific geotechnical 31 

work required per Structural Standard Condition 1 (PRE-SS-01) would ensure that the proposed 32 

larger wind turbines are designed, engineered and constructed to avoid dangers to human 33 

safety from seismic and non-seismic hazards. The certificate holder commits to modifying 34 

facility layout and construction requirements as needed, based on the results of the pre-35 

construction site-specific geotechnical investigation.  36 

 37 

Existing Structural Standard Condition 2 (GEN-SS-01) requires the design, engineering and 38 

construction of the facility to comply with current structural and buildings codes. Existing 39 

Structural Standard Conditions 3, 4, and 5 (PRE-SS-02, PRE-SS-03, PRE-SS-04, respectively) 40 

require that the pre-construction site-specific geotechnical investigation report, required per 41 

Structural Standard Condition 1 (PRE-SS-01), include an investigation of potentially active faults, 42 

                                                      
16 WRWAPPDoc139-7. ASC Exhibit H, p. 19. 2015-07-01. 
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slope instability and landslide hazards, swell and collapse potential. These conditions ensure 1 

that the pre-construction site-specific geotechnical investigation evaluate the potential seismic 2 

and non-seismic risks to the facility and identify any additional mitigation that would be 3 

undertaken to safely design, construct, and operate the facility. Additionally, existing Soil 4 

Protection Condition 1 (CON-SP-01) requires that the certificate holder conduct all construction 5 

activities in compliance with best management practices of an Erosion and Sediment Control 6 

Plan to reduce and mitigate erosion and sedimentation, as discussed further in Section III.D Soil 7 

Protection of this order.  8 

 9 

Based upon the analysis presented above and subject to compliance with existing conditions, 10 

Council finds that the certificate holder has adequately characterized the potential seismic, 11 

geologic and soil hazards within the site boundary and its vicinity, and that the certificate 12 

holder maintains the ability to design, engineer, and construct the facility, with proposed 13 

changes, to avoid dangers to human safety presented by the identified hazards. 14 

 15 

Conclusions of Law 16 

 17 

Based on the foregoing analysis, and subject to the existing conditions in the site certificate, the 18 

Council finds that the facility, with proposed changes, continues to comply with the Council’s 19 

Structural Standard. 20 

 21 

III.D. Soil Protection: OAR 345-022-0022 22 

 23 

To issue a site certificate, the Council must find that the design, construction and 24 

operation of the facility, taking into account mitigation, are not likely to result in a 25 

significant adverse impact to soils including, but not limited to, erosion and chemical 26 

factors such as salt deposition from cooling towers, land application of liquid effluent, 27 

and chemical spills. 28 

 29 

Findings of Fact 30 

 31 

The Soil Protection standard requires the Council to find that, taking into account mitigation, 32 

the design, construction and operation of a facility, with proposed changes, are not likely to 33 

result in a significant adverse impact to soils.  34 

 35 

The analysis area for potential impacts to soils, as defined in the project order, is the area 36 

within the site boundary. The proposed larger wind turbines would be located within previously 37 

approved micrositing corridor and site boundary area (see Figure 1, Facility Location).  38 

 39 

Potential Significant Adverse Impacts to Soils 40 

 41 

In RFA3, the certificate holder requests approval to change the turbine dimensions specified in 42 

the site certificate to allow additional flexibility in the range of turbine technologies selected 43 

during final facility design. The changes in wind turbine dimensions include longer blade length, 44 
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taller maximum blade tip height, taller hub height, increased rotor diameter, and reduced 1 

minimum aboveground blade tip clearance. The facility site boundary would not be modified as 2 

a result of the proposed changes. 3 

 4 

Potential Significant Adverse Impacts to Soil 5 

 6 

Potential impacts to soils within the analysis area (site boundary) could occur during 7 

construction and operation of the facility, with proposed changes, from wind or water erosion, 8 

compaction, changes in drainage patterns, or spills or releases of chemicals or other liquid 9 

materials, as evaluated in Council’s Final Order on ASC. 10 

 11 

Erosion control measures would be implemented during construction in accordance with 12 

previously imposed Soil Protection Conditions 1 and 2 (CON-SP-01 and CON-SP-02). Soil 13 

Protection Conditions 1 and 2 require the certificate holder to, during construction, implement 14 

erosion and sediment control measures and best management practices in accordance with the 15 

DEQ-approved National Pollutant Discharge Elimination System Construction Stormwater 16 

Discharge General Permit (NPDES) 1200-C. Council previously imposed Soil Protection Condition 17 

6 (OPR-SP-01) requiring the certificate holder to, during operations, implement and maintain 18 

erosion and sediment control measures and restrict vehicular use and maintenance activities to 19 

constructed access roads in order to avoid unnecessary erosion or spill risk. The Council finds 20 

that based upon compliance with existing conditions, potential soil erosion impacts during 21 

construction and operation would not likely be significant or adverse. 22 

 23 

Based on the foregoing analysis, the Council finds that compliance with existing conditions 24 

would minimize the potential for accidental chemical spills or leaks and soil erosion to cause a 25 

significant adverse impact to soils during construction and operation of the facility, with 26 

proposed changes.  27 

 28 

Conclusions of Law 29 

 30 

Based on the foregoing recommended findings of fact and conclusions of law, and subject to 31 

compliance with existing site certificate conditions, the Council finds that the facility, with 32 

proposed changes, would continue to comply with the Council’s Soil Protection standard. 33 

 34 

III.E. Land Use: OAR 345-022-0030 35 

 36 

(1) To issue a site certificate, the Council must find that the proposed facility complies 37 

with the statewide planning goals adopted by the Land Conservation and 38 

Development Commission. 39 
 40 

(2) The Council shall find that a proposed facility complies with section (1) if: 41 

 42 

(a) The applicant elects to obtain local land use approvals under ORS 469.504(1)(a) 43 

and the Council finds that the facility has received local land use approval under 44 
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the acknowledged comprehensive plan and land use regulations of the affected 1 

local government; or 2 

 3 

(b) The applicant elects to obtain a Council determination under ORS 469.504(1)(b) 4 

and the Council determines that: 5 

 6 

(A) The proposed facility complies with applicable substantive criteria as 7 

described in section (3) and the facility complies with any Land Conservation 8 

and Development Commission administrative rules and goals and any land 9 

use statutes directly applicable to the facility under ORS 197.646(3); 10 

 11 

(B) For a proposed facility that does not comply with one or more of the 12 

applicable substantive criteria as described in section (3), the facility 13 

otherwise complies with the statewide planning goals or an exception to any 14 

applicable statewide planning goal is justified under section (4); or 15 

 16 

(C) For a proposed facility that the Council decides, under sections (3) or (6), to 17 

evaluate against the statewide planning goals, the proposed facility complies 18 

with the applicable statewide planning goals or that an exception to any 19 

applicable statewide planning goal is justified under section (4). 20 

***  21 

Findings of Fact 22 

 23 

The Land Use standard requires the Council to find that the facility, with proposed changes, 24 

would continue to comply with local applicable substantive criteria, as well as the statewide 25 

planning goals adopted by the Land Conservation and Development Commission (LCDC).17  26 

 27 

The analysis area for potential land use impacts, as defined in the project order, is the area 28 

within and extending ½-mile from the site boundary. 29 

 30 

Local Applicable Substantive Criteria 31 

 32 

On November 2, 2012, during the review of the ASC, the Council appointed the Umatilla County 33 

Board of Commissioners and Morrow County Board of Commissioners as the Special Advisory 34 

Group (SAG) for the facility. On behalf of and as authorized by the SAG, Morrow and Umatilla 35 

County Planning Directors identified applicable substantive criteria to be considered during the 36 

ASC phase and through subsequent amendment requests has identified changes in local code 37 

to be considered applicable substantive criteria. In a comment provided on pRFA3, on behalf of 38 

the SAG, Morrow County Planning Department confirmed that Morrow County Zoning 39 

Ordinance (MCZO) Section 3.010 had been updated since Council’s previous evaluation, but 40 

that the updates aligned local code requirements with state statute and would not affect 41 

                                                      
17 The Council must apply the Land Use standard in conformance with the requirements of ORS 469.504. 
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Council’s previous findings of compliance with the Land Use standard.18 In a comment provided 1 

on pRFA3, Umatilla County Planning Department confirmed that there have been no changes in 2 

local code provisions that would affect Council’s previous findings of compliance with the Land 3 

Use standard.19 4 

 5 

IV.E.1 Morrow County  6 

 7 

Table 2, Applicable Substantive Criteria – Morrow County, below, summarizes the applicable 8 

substantive criteria Council previously evaluated and determined the certificate holder could 9 

satisfy. 10 

 11 

Table 2: Applicable Substantive Criteria – Morrow County 

Morrow County Zoning Ordinance (MCZO) 20 

Article 3 – Use Zones 

Section 3.010 Exclusive Farm Use, EFU Zone 

Section A Purpose 

Section C Uses Permitted Outright 

Section D Conditional Uses Permitted 

Section G Dimensional Standards 

Article 4 – Supplementary Provisions 

Section 4.165 Site Plan Review 

Article 6 – Conditional Uses 

Section 6.015 
Requirements Under a State Energy Facility 
Site Certificate 

Section 6.020 General Criteria 

Section 6.025 Resource Zone Standards for Approval 

Section 6.030 General Conditions  

Section 6.050 Standards Governing Conditional Uses 

Morrow County Comprehensive Plan 

 

Agricultural Policy 1 
Energy Policies 2 and 3 
Fish and Wildlife Protection Plan (Attachment to MCCP) 

 12 

The Department reviewed the applicable substantive criteria as presented in Table 2: Applicable 13 

Substantive Criteria – Morrow County above. Based on its review, because the site boundary 14 

                                                      
18 WRWAMD3Doc6. pRFA3 Special Advisory Group Comment Morrow County. 2018-07-02. 
19 WRWAMD3Doc7. pRFA3 Reviewing Agency Comment Umatilla County. 2018-07-03.  
20 Morrow County also provided comments on the Morrow County Solid Waste Management Ordinance and the 
Morrow County Weed Control Ordinance. However, Morrow County clarified that those two ordinances do not 
contain applicable substantive criteria for purposes of the Council’s Land Use standard. (WRWAPPDoc10, Public 
Comment Morrow County, 02-09-2015).  The applicant addressed the Solid Waste Management Ordinance in 
Exhibit V and the Weed Control Ordinance in Exhibit P.  
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was previously approved and would not change, the proposed changes in wind turbine 1 

dimensions would not be expected to impact the certificate holder’s ability to satisfy 2 

requirements. However, as described in RFA3, Council previously imposed Land Use Condition 1 3 

(GEN-LU-01) requiring that wind turbines, sited within Morrow County, adhere to setback 4 

restrictions of 110 percent of the maximum blade to height from non-participant property 5 

boundaries; 100 feet from property boundaries, if practicable; and, not siting wind turbine 6 

foundations on a property boundary. This condition was imposed based on comments received 7 

on the ASC from Morrow County, and as agreed upon by the certificate holder, and not based 8 

on a requirement of an applicable substantive criteria. The condition was imposed under the 9 

Land Use standard, and includes a setback requirement (i.e. 110 percent of maximum blade-tip 10 

height from non-participant property boundary) that could be impacted by the proposed 11 

increase in maximum blade-tip height. In RFA3, the certificate holder asserts that the proposed 12 

change in wind turbine dimensions, specifically the increase in maximum blade tip height, 13 

would not impact its ability to comply with Land Use Condition 1 (GEN-LU-01). 14 

 15 

In RFA3, the certificate holder explains that facility design and wind turbine siting would include 16 

a minimum safety setback of 110 percent of the maximum blade tip height from public roads.21 17 

Based on the certificate holder’s representation, and because the existing condition does not 18 

include road setbacks within Morrow County, the draft proposed order recommended that 19 

Council amend Land Use Condition 1 (GEN-LU-01) to establish a setback from wind turbines to 20 

the rights-of-way for county, state and interstate roads, which Council adopts as follows:  21 

 22 

Land Use Condition 1 (GEN-LU-01), as amended: The certificate holder shall design the 23 

facility to comply with the following wind turbine setback distances in Morrow County: 24 

a. Wind turbines shall be setback from the property line of any abutting property of 25 

any non-participant property owners a minimum of 110 percent of maximum blade 26 

tip height of the wind turbine tower. 27 

b. Wind turbines shall be setback 100 feet from all property boundaries, including 28 

participant property boundaries within the site boundary, if practicable. 29 

c. Wind turbine foundations shall not be located on any property boundary, including 30 

participant property boundaries within the site boundary. 31 

d. Wind turbines shall be setback 110% of the overall tower-to-blade tip height from 32 

the boundary right-of-way of county roads, state and interstate highways. 33 

[Final Order on ASC; AMD3] 34 

 35 

On the record of the draft proposed order, on behalf of Morrow County Board of 36 

Commissioners – one of the Special Advisory Groups for the facility – Morrow County Planning 37 

Department confirmed that the county had no issues with the recommendations and 38 

evaluation as presented in the draft proposed order.22 39 

                                                      
21 WRWAMD3Doc11. Request for Amendment 3. Section 6.2.1. p. 29-30. 2018-09-18.  
22 WRWAMD3Doc17. DPO Comment SAG Umatilla County. 2018-10-25. 
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Based on the evaluation provided above, and subject to compliance with existing and amended 1 

conditions, Council finds that the facility, with the proposed changes, would continue to comply 2 

with condition requirements. 3 

 4 

IV.E.2 Umatilla County  5 

 6 

Table 3, Applicable Substantive Criteria – Umatilla County, below, summarizes the applicable 7 

substantive criteria that the Council previously evaluated and determined the certificate holder 8 

could satisfy. 9 

 10 

Table 3: Applicable Substantive Criteria – Umatilla County 
Umatilla County Development Ordinance (UCDO) 

Section 152.060 
Conditional Uses allowed on lands zoned for 
EFU 

Section 152.061 
Standards for all Conditional Uses on EFU 
Lands 

Section 152.615 Additional Conditional Use Permit Restrictions 
Section 152.616 Conditional Uses Permitted 

 
Umatilla County Comprehensive Plan (UCCP) 

Citizen Involvement: Policy 1 and Policy 5 
Agriculture: Policies 1, 8 and 17 
Open Space, Scenic & Historic Areas, and Natural Areas: Policies 1(a), 5 (a 
& b), 6(a), 8(a), 9(a), 10 (c, d & e), 20(a), 20(b) (1-8), 22, 23(a), 24(a), 26, 
37 & 38(a-c), 39(a) & 42(a) 
Air, Land, Water Quality: Policies 1, 7 & 8 
Natural Hazards: Policies 1 & 4 
Recreational Needs: Policy 1 
Economy of the County: Policies 1, 4 & 8(a-f) 
Public Facilities & Services: Policies 1(a-d), 2, 9 & 19 
Transportation: Policy 18 and 20 
Energy Conservation: Policy 1 

 11 

The Department reviewed the applicable substantive criteria as presented in Table 3: Applicable 12 

Substantive Criteria – Umatilla County above. Based on its review, because the site boundary 13 

was previously approved and would not change, the proposed changes in wind turbine 14 

dimensions would not be expected to impact the certificate holder’s ability to satisfy 15 

requirements of the applicable substantive criteria listed above, except for the setback 16 

requirements established in UCDC Section 152.616(HHH)(6), as evaluated below. 17 

 18 

152.616(HHH)(6) Standards/Criteria of Approval. 19 

 20 

The following requirements and restrictions apply to the siting of a Wind Power 21 

Generation Facility:  22 
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 1 

(a) Setbacks. The minimum setback shall be a distance of not less than the following: 2 

 3 

(1)  From a turbine tower to a city urban growth boundary (UGB) shall be two miles. 4 

The measurement of the setback is from the centerline of a turbine tower to the 5 

edge of the UGB that was adopted by the city as of the date the application was 6 

deemed complete. 7 

 8 

(2) From turbine tower to land zoned Unincorporated Community (UC) shall be 1 9 

mile. 10 

 11 

(3) From a turbine tower to a rural residence shall be 2 miles. For purposes of this 12 

section, "rural residence" is defined as a legal, existing single family dwelling 13 

meeting the standards of §152.058 (F)(1)‐(4), or a rural residence not yet in 14 

existence but for which a zoning permit has been issued, on a unit of land not a 15 

part of the Wind Power Generation Facility, on the date a Wind Power 16 

Generation Facility application is submitted. For purposes of this section, the 17 

setback does not apply to residences located on properties within the Wind 18 

Power Generation Facility project application. The measurement of the setback is 19 

from the centerline of the turbine tower to the center point of the rural residence. 20 

 21 

(4) From a turbine tower to the boundary right‐of‐way of County Roads, state and 22 

interstate highways, 110% of the overall tower‐to‐blade tip height. Note: The 23 

overall tower‐to‐blade tip height is the vertical distance measured from grade to 24 

the highest vertical point of the blade tip. 25 
 26 

(5) From tower and project components, including transmission lines, underground 27 

conduits and access roads, to known archeological, historical or cultural sites 28 

shall be on a case by case basis, and for any known archeological, historical or 29 

cultural site of the Confederated Tribes of the Umatilla Indian Reservations the 30 

setback shall be no less than 164 feet (50 meters). 31 

 32 

UCDC Section 152.616(HHH)(6)(a) includes standards for conditional uses within EFU zoned 33 

land, specifically setback requirements for wind turbines. As presented above, UCDC Section 34 

152.616(HHH)(6)(a)(1), (2) and (3) impose setback distances from turbine towers within city 35 

urban growth boundaries within Umatilla County; lands zoned Unincorporated Community; 36 

and, rural residences, respectively. Because these setback distances are specific to turbine 37 

tower location, and because the micrositing corridor/site boundary would not change as a 38 

result of the proposed larger wind turbines, the Department recommends Council find that the 39 

proposed change in wind turbine dimensions would not impact the certificate holder’s ability to 40 

satisfy these setback requirements. 41 

 42 

UCDC Section 152.616(HHH)(6)(a)(4) imposes setback distances based on 110 percent of the 43 

overall tower to blade tip height to county, state and interstate highway road rights-of-way. 44 
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Council previously imposed Land Use Condition 16 (GEN-LU-06) requiring that the certificate 1 

holder comply with this setback restriction. Because this setback is based on maximum blade 2 

tip height, which would change based on the proposed larger wind turbines, the changes 3 

included in RFA3 could impact the certificate holder’s ability to satisfy the setback requirement. 4 

The certificate holder, however, affirms that the proposed larger wind turbines would not 5 

impact its ability to satisfy the setback requirements.  6 

 7 

As noted above, previously imposed Land Use Condition1 6 (GEN-LU-06) included one of five 8 

setback requirements from UCDC Section 152.616(HHH)(6)(a). The five setback requirements 9 

not previously included in the condition appear not to have been included based on the 10 

certificate holder’s assertion that it would satisfy the requirements. Because the certificate 11 

holder is required to comply with Umatilla County’s applicable substantive criteria from UCDC, 12 

including UCDC Section 152.616(HHH)(6)(a)(1)-(5), and represented in its ASC that it would 13 

comply with all setback requirements, Council administratively amends Land Use Condition 16 14 

(GEN-LU-06) to align with Umatilla County Section 152.616(HHH)(6)(a) as follows:23   15 

 16 

Land Use Condition 16 (GEN-LU-06), as amended: During micrositing of the facility, the 17 

certificate holder shall ensure that wind turbines are sited based on a minimum setback 18 

of:  19 

a. 110% of the overall tower-to-blade tip height from the boundary right-of-way of 20 

county roads and state and interstate highways in Umatilla Counties. 21 

b. 2 miles from turbine towers to a city urban growth boundary. 22 

c. 1 mile from turbine towers to land within Umatilla County lands zoned 23 

Unincorporated Community. 24 

d. 2 miles from turbine towers to rural residences within Umatilla County. 25 

e. 164 feet (50 meters) from tower and facility components to known archeological, 26 

historical and cultural sites or CTUIR cultural site. 27 

[Final Order on ASC; AMD3] 28 

  29 

Based on the evaluation provided above, and subject to compliance with the amended 30 

condition, Council finds that the facility, the proposed changes, would continue to satisfy 31 

Umatilla County setback standards. 32 

  33 

                                                      
23 In the proposed order, recommended amended Land Use Condition 16(b) stated, “2 miles from turbine towers 
to City of Umatilla urban growth boundary.” After review of the proposed order and comments received on the 
draft proposed order from Umatilla County Planning Department, Council modified Land Use Condition 16(b) to be 
consistent with UCDC 152.616(HHH)(6)(a), which establishes that the setback applies to all cities within the 
Umatilla County, not solely City of Umatilla.  
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Conclusions of Law 1 

 2 

Based on the foregoing findings and the evidence in the record, and subject to compliance with 3 

existing and amended site certificate conditions, Council finds that the facility, with proposed 4 

changes, would continue to comply with the Council’s Land Use standard. 5 

 6 

III.F. Protected Areas: OAR 345-022-0040 7 

 8 

(1) Except as provided in sections (2) and (3), the Council shall not issue a site certificate 9 

for a proposed facility located in the areas listed below. To issue a site certificate for a 10 

proposed facility located outside the areas listed below, the Council must find that, 11 

taking into account mitigation, the design, construction and operation of the facility are 12 

not likely to result in significant adverse impact to the areas listed below. References in 13 

this rule to protected areas designated under federal or state statutes or regulations are 14 

to the designations in effect as of May 11, 2007: 15 
 16 

(a) National parks, including but not limited to Crater Lake National Park and Fort 17 

Clatsop National Memorial; 18 

 19 

(b) National monuments, including but not limited to John Day Fossil Bed National 20 

Monument, Newberry National Volcanic Monument and Oregon Caves National 21 

Monument; 22 

 23 

(c) Wilderness areas established pursuant to The Wilderness Act, 16 U.S.C. 1131 et 24 

seq. and areas recommended for designation as wilderness areas pursuant to 43 25 

U.S.C. 1782; 26 

 27 

(d) National and state wildlife refuges, including but not limited to Ankeny, Bandon 28 

Marsh, Baskett Slough, Bear Valley, Cape Meares, Cold Springs, Deer Flat, Hart 29 

Mountain, Julia Butler Hansen, Klamath Forest, Lewis and Clark, Lower Klamath, 30 

Malheur, McKay Creek, Oregon Islands, Sheldon, Three Arch Rocks, Umatilla, Upper 31 

Klamath, and William L. Finley; 32 

 33 

(e) National coordination areas, including but not limited to Government Island, 34 

Ochoco and Summer Lake; 35 

 36 

(f) National and state fish hatcheries, including but not limited to Eagle Creek and 37 

Warm Springs; 38 

 39 

(g) National recreation and scenic areas, including but not limited to Oregon Dunes 40 

National Recreation Area, Hell's Canyon National Recreation Area, and the Oregon 41 

Cascades Recreation Area, and Columbia River Gorge National Scenic Area; 42 

 43 
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(h) State parks and waysides as listed by the Oregon Department of Parks and 1 

Recreation and the Willamette River Greenway; 2 

 3 

(i) State natural heritage areas listed in the Oregon Register of Natural Heritage 4 

Areas pursuant to ORS 273.581; 5 

 6 

(j) State estuarine sanctuaries, including but not limited to South Slough Estuarine 7 

Sanctuary, OAR Chapter 142; 8 

 9 

(k) Scenic waterways designated pursuant to ORS 390.826, wild or scenic rivers 10 

designated pursuant to 16 U.S.C. 1271 et seq., and those waterways and rivers listed 11 

as potentials for designation; 12 

 13 

(l) Experimental areas established by the Rangeland Resources Program, College of 14 

Agriculture, Oregon State University: the Prineville site, the Burns (Squaw Butte) site, 15 

the Starkey site and the Union site; 16 

 17 

(m) Agricultural experimental stations established by the College of Agriculture, 18 

Oregon State University, including but not limited to: Coastal Oregon Marine 19 

Experiment Station, Astoria Mid-Columbia Agriculture Research and Extension 20 

Center, Hood River Agriculture Research and Extension Center, Hermiston Columbia 21 

Basin Agriculture Research Center, Pendleton Columbia Basin Agriculture Research 22 

Center, Moro North Willamette Research and Extension Center, Aurora East Oregon 23 

Agriculture Research Center, Union Malheur Experiment Station, Ontario Eastern 24 

Oregon Agriculture Research Center, Burns Eastern Oregon Agriculture Research 25 

Center, Squaw Butte Central Oregon Experiment Station, Madras Central Oregon 26 

Experiment Station, Powell Butte Central Oregon Experiment Station, Redmond 27 

Central Station, Corvallis Coastal Oregon Marine Experiment Station, Newport 28 

Southern Oregon Experiment Station, Medford Klamath Experiment Station, Klamath 29 

Falls; 30 

 31 

(n) Research forests established by the College of Forestry, Oregon State University, 32 

including but not limited to McDonald Forest, Paul M. Dunn Forest, the Blodgett 33 

Tract in Columbia County, the Spaulding Tract in the Mary's Peak area and the 34 

Marchel Tract; 35 

 36 

(o) Bureau of Land Management areas of critical environmental concern, 37 

outstanding natural areas and research natural areas; 38 

 39 

(p) State wildlife areas and management areas identified in OAR chapter 635, 40 

Division 8. 41 

***  42 

(3) The provisions of section (1) do not apply to transmission lines or natural gas 43 

pipelines routed within 500 feet of an existing utility right-of-way containing at least one 44 
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transmission line with a voltage rating of 115 kilovolts or higher or containing at least 1 

one natural gas pipeline of 8 inches or greater diameter that is operated at a pressure of 2 

125 psig. 3 

 4 

Findings of Fact  5 

 6 

The Protected Areas standard requires the Council to find that, taking into account mitigation, 7 

the design, construction, and operation of a facility are not likely to result in significant adverse 8 

impacts to any protected area as defined by OAR 345-022-0040. Impacts to protected areas are 9 

evaluated based on identification of protected areas, pursuant to OAR 345-022-0040, within 10 

the analysis area and an evaluation of the following potential impacts during facility 11 

construction and operation: excessive noise, increased traffic, water use, wastewater disposal, 12 

visual impacts of facility structures or plumes, and visual impacts from air emissions. 13 

 14 

In accordance with OAR 345-001-0010(59)(e) and consistent with the study area boundary, the 15 

analysis area for protected areas is the area within and extending 20 miles from the site 16 

boundary.  17 

 18 

In RFA3, the certificate holder references 16 protected areas within the analysis area that were 19 

previously evaluated by Council in the 2016 Final Order on ASC. These protected areas are 20 

presented in Table 4, Protected Areas within Facility Analysis Area and Distance from Site 21 

Boundary below.  22 

 23 

Table 4: Protected Areas within Facility Analysis Area and  
Distance from Site Boundary 

Protected Area (OAR Reference) 

Distance 
from Site 

Boundary (in 
miles) 

Lindsay Prairie Preserve 
(345-022-0040(1)(i)) 

0 

Boardman RNA (Research Natural Area) 
(345-022-0040(1)(o)) 

2.3 

Oregon Trail ACEC (Area of Critical Environmental Concern) 
(345-022-0040(1)(o)) 

2.7 

Oregon State University Agriculture Research and Extension Center, 
Hermiston (345-022-0040(1)(m)) 

9 

Cold Springs National Wildlife Refuge 
(345-022-0040(1)(d)) 

13 

Three Mile Adult Hold Fish Hatchery 
(345-022-0040(1)(f)) 

13.5 

Coyote Springs Wildlife Management Area 14 
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Table 4: Protected Areas within Facility Analysis Area and  
Distance from Site Boundary 

Protected Area (OAR Reference) 

Distance 
from Site 

Boundary (in 
miles) 

(345-022-0040(1)(p)) 

Umatilla National Wildlife Refuge 
(345-022-0040(1)(d)) 

14 

Power City Wildlife Management Area 
(345-022-0040(1)(p)) 

14.5 

Horn Butte Curlew ACEC 
(345-022-0040(1)(o)) 

15 

Hat Rock State Park 
(345-022-0040(1)(h)) 

16.5 

Irrigon Wildlife Management Area 
(345-022-0040(1)(p)) 

16.5 

Irrigon Hatchery 
(345-022-0040(1)(f)) 

17.5 

McNary National Wildlife Refuge 
(345-022-0040(1)(d)) 

18 

Willow Creek Wildlife Management Area 
(345-022-0040(1)(p)) 

18 

Umatilla Hatchery 
(345-022-0040(1)(f)) 

20 

Source: WRWAPPDoc139-20. ASC Exhibit T. 2015-07-01. 

 1 

As presented in Table 3, Protected Areas within Facility Analysis Area and Distance from Site 2 

Boundary, the majority of the listed protected areas are located at least 15 miles from the 3 

facility site boundary. As previously identified in the Final Order on ASC, the protected areas 4 

closest to the site boundary include the Lindsay Prairie Preserve (<0 mile), Boardman Research 5 

Natural Area (2.3 miles), and Oregon Trail Area of Critical Environmental Concern (2.7 miles). 6 

Potential adverse impacts to protected areas during construction and operation of the facility, 7 

with proposed changes, from noise, traffic, water use and wastewater disposal, and visual are 8 

discussed below.  9 

 10 

Potential Noise Impacts 11 

 12 

The significance of potential noise impacts to identified protected areas is based on the 13 

magnitude and likelihood of the impact on the affected human population or natural resource 14 



Wheatridge Wind Energy Facility 
Final Order on Request for Amendment 3  
November 16, 2018  30 

 

that uses the protected area.24 The nearest protected area, Lindsay Prairie Preserve is a site 1 

managed to protect native grassland and wildlife habitat. Based on this function and purpose, 2 

the Lindsay Prairie Preserve could be affected if adverse noise levels from the facility, with 3 

proposed changes, were audible. Potential noise impacts at the Lindsay Prairie Preserve from 4 

construction and operation of the facility, with proposed changes, are evaluated below.  5 

 6 

  Construction 7 

 8 

The proposed larger wind turbines would generate construction-related noise. In RFA3, the 9 

certificate holder asserts that the proposed larger wind turbines would not cause a change in 10 

construction activities, specifically that larger equipment would not be needed for delivery nor 11 

would wider crane or access road paths be needed. Therefore, while construction-related noise 12 

at protected areas would not be expected to differ from the impacts included in the Final Order 13 

on ASC, the Council presents a summary of the previous assessment for reference. 14 

 15 

Construction related noise would be short-term and intermittent and would result from site 16 

clearing, excavation, foundation work, and wind turbine installation. Construction equipment 17 

noise levels presented in ASC Exhibit X range from 42 (crane) to 56 (loader/dozer) dBA, at 2,000 18 

feet. The certificate holder previously described that peak construction noise at the Lindsay 19 

Prairie Preserve would be 55 dBA. Council previously determined that this level of short-term, 20 

intermittent noise would not interfere with the primary purpose of the protected area (i.e. 21 

habitat preservation).  22 

 23 

Existing Noise Control Condition 1 (CON-NC-01) would reduce noise impacts during 24 

construction by requiring the use of exhaust mufflers on combustion engine-powered 25 

equipment, use of air-inlet silencers, shrouds and shields, as appropriate; and requires that the 26 

certificate holder establish a noise complaint response system, including a system for the 27 

certificate holder to receive and resolve noise complaints.  28 

 29 

Based on Council’s previous reasoning and because construction-related noise is not 30 

anticipated to increase based on proposed changes in RFA3, the Council continues to find that 31 

construction of the facility, with proposed changes, would not be likely to result in significant 32 

adverse noise impacts at the Lindsay Prairie Preserve. Because the other protected areas within 33 

the analysis area are located at greater distances from the facility site boundary than the 34 

Lindsay Prairie Preserve, the Council concludes that potential construction-related noise 35 

                                                      
24 The Protected Areas standard requires the Council to find that, taking into account mitigation, the design, 
construction and operation of a facility are not likely to result in significant adverse impacts to any protected area 
as defined by OAR 345-022-0040. OAR 345-001-0010(53) defines “significant” as: “having an important 
consequence, either alone or in combination with other factors, based upon the magnitude and likelihood of the 
impact on the affected human population or natural resources, or on the importance of the natural resources 
affected, considering the context of the action or impact, its intensity and the degree to which possible impacts are 
caused by the proposed action. Nothing in this definition is intended to require a statistical analysis of the 
magnitude or likelihood of a particular impact.”  



Wheatridge Wind Energy Facility 
Final Order on Request for Amendment 3  
November 16, 2018  31 

 

impacts from the facility, with proposed changes, at these protected areas would also not likely 1 

be potentially significant or adverse.  2 

 3 

  Operation 4 

 5 

The proposed changes in wind turbine dimensions result in potential maximum overall A-6 

weighted sound power level output of 110.5 dBA, which includes +2 dBA to account for 7 

uncertainty, and represents an increase in A-weighted sound power level of the previously 8 

approved wind turbines at 107.0 dBA. In RFA3, the certificate holder provides a noise analysis 9 

of the facility, with proposed changes, including the following sources:25  10 

 11 

¶ Wind turbines with Low Noise Trailing Edge technology (149 wind turbines at 110.5 dBA; 12 

16 wind turbines at 108.0 dBA) 13 

¶ Substation transformers (1 160 MVA transformer at 98 dBA at Wheatridge East 14 

Substation; 2 225 MVA transformers at Wheatridge West Substation at 94 dBA)  15 

¶ Battery storage systems (56 heating, ventilation and air conditioning modules at 103 16 

dBA; 28 power inverters at 93 dBA; and 28 distribution transformers at 72 dBA)  17 

 18 

In RFA3, the certificate holder provided a noise modeling analysis for operational noise, which 19 

demonstrates that the facility, with proposed changes, would be similar to or less than 20 

evaluated in ASC Exhibit L and Council’s Final Order on ASC. Council previously found that 21 

facility-related operational noise would be inaudible at all protected areas other than the 22 

Lindsay Prairie Preserve where potential operational sound levels between 36 to 54 dBA are 23 

anticipated.26  24 

 25 

Council previously concluded that audible noise levels between 36 to 54 dBA would not 26 

interfere with the primary purpose of the protected area (i.e. habitat preservation). Therefore, 27 

based on the Council’s previous findings and the certificate holder’s updated noise modeling 28 

assessment demonstrating that operational noise from the facility, with proposed changes, 29 

would be similar to or less than 54 dBA, the Council finds that operation of the facility, with 30 

proposed changes, would not be likely to result in significant adverse noise impacts to any 31 

protected areas within the analysis area.   32 

 33 

 34 

 35 

 36 

 37 

 38 
                                                      
25 WRWAMD3Doc11. Request for Amendment 3. 2018-09-18. The noise analysis provided in RFA3 includes noise 
sources from the facility, with changes proposed under RFA2 (i.e. two proposed battery storage systems) and 
RFA3. While the RFA3 noise analysis includes noise sources from the proposed battery storage systems presented 
in RFA2, recommended findings of fact and conclusions of law are focused on potential changes in operational 
noise from the proposed changes in wind turbine technologies.  
26 WRWAPPDoc196. Final Order on ASC, p. 211. 2017-05-24. 
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Potential Traffic Impacts 1 

 2 

  Construction 3 

 4 

The proposed larger wind turbines would generate construction-related traffic, but not that 5 

would substantially differ from the impacts included in the Final Order on ASC. Therefore, the 6 

Council presents a summary of the previous assessment for reference. 7 

 8 

The certificate holder previously described that construction-related trucks would utilize I-84, 9 

OR-207 and local county roads during construction; and, confirmed that facility construction 10 

traffic would not occur north of I-84. All but five of the protected areas are located north of I-84 11 

and therefore, those areas would be largely unaffected by temporary traffic impacts generated 12 

during facility construction. Of the five protected areas south of I-84, only the Boardman 13 

Research Natural Area (RNA) and Lindsay Prairie Preserve are likely to experience impacts from 14 

construction-related traffic of the facility. Council previously imposed Public Services Condition 15 

6 (PRE-PS-01) requiring that the certificate holder implement a Traffic Management Plan, as 16 

approved by the Department, that would include best management practices (BMP’s) such as 17 

traffic control BMP’s and reduction practices to minimize potential construction-related traffic 18 

impacts.  19 

  20 

Based on Council’s previous reasoning and because construction-related traffic is not 21 

anticipated to substantially increase based on proposed changes in RFA3, the Council continues 22 

to find that, based upon compliance with Public Services Condition 6 (PRE-PS-01), construction-23 

related traffic impacts would not be likely to result in a significant adverse traffic impact to 24 

protected areas within the analysis area.   25 

 26 

  Operation 27 

 28 

The proposed larger wind turbines would generate operational-related traffic. However, the 29 

certificate holder asserts that the proposed larger wind turbines would not result in changes to 30 

previously evaluated operational traffic impacts of 10 to 20 vehicle trips per day, which were 31 

previously determined not likely to have a significant adverse impact to protected area access 32 

roads.27 Because RFA3 would not result in changes to the expected number of permanent 33 

employees, the Council finds that operational-traffic impacts would not be likely to result in a 34 

significant adverse impact to protected areas within the analysis area.    35 

 36 

Potential Water Use and Wastewater Disposal Impacts 37 

 38 

  Construction and Operation 39 

 40 

Construction and operation of the proposed larger wind turbines would not result in changes to 41 

the previously evaluated maximum water use and wastewater disposal needs, as evaluated in 42 

                                                      
27 WRWAPPDoc196. Final Order on ASC. 2017-04-28. 
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the Final Order on ASC. For  reference, the Council presents a summary of the previous 1 

evaluation. 2 

 3 

In the ASC Exhibit O, facility construction would use approximately 43.2 to 78 million gallons of 4 

water for road construction, concrete mixing, dust suppression and other construction-related 5 

activities from licensed sources in the vicinity of the facility; no ground or surface water 6 

withdrawals would take place beyond those already permitted for existing water suppliers.28 7 

During operation, the facility would have minimal water needs that would be fulfilled through 8 

the use of exempt wells at the O&M buildings.29  9 

 10 

In the ASC Exhibit L, the certificate holder indicated that industrial wastewater would not be 11 

produced during construction or operation of the facility. Sanitary wastes generated during 12 

construction would be contained in portable toilets and managed by a licensed contractor, and 13 

sanitary wastes generated at the O&M building during operations would be discharged to a 14 

permitted onsite septic system. Stormwater runoff would be managed in accordance with the 15 

BMPs described in the NPDES 1200-C / Erosion and Sediment Control Plan (Exhibit I, 16 

Attachment I-2).30 In Section IV.D, Soil Protection of the original Final Order the Council 17 

imposed several conditions requiring the certificate holder to manage activities that generate 18 

wastewater in a way that protects soils and is in accordance with the requirements of an NPDES 19 

1200-C stormwater discharge permit.  20 

 21 

Because the proposed larger wind turbines would not result in changes to construction or 22 

operational-related water use and wastewater disposal, the Council finds that the facility, with 23 

proposed changes, would continue not to be likely to result in significant adverse impacts from 24 

water use and wastewater disposal within any protected area.31  25 

 26 

Visual Impacts of Facility Structures 27 

 28 

The proposed larger wind turbines, at 449.7 feet, would not result in an increase in visual 29 

impacts at protected areas as evaluated in the Final Order on ASC. The previous evaluation of 30 

visual impacts of facility structures, or wind turbines, was based on up to 292 wind turbines at 31 

525-feet. Based on the previous analysis, Council found that the facility would not be likely to 32 

result in a significant adverse visual impact to any protected area.  33 

 34 

The Council presents a summary of the zone of visual influence (ZVI) analysis, which assessed 35 

potential visual impacts to protected areas. The ZVI analysis evaluated the landscape using 36 

digital bare earth modeling, removing landscape features for a “worse-case” visibility scenario. 37 

Three protected areas are located within 9 miles of the site boundary, which include the 38 

                                                      
28 WRWAPPDoc139. ASC Exhibit O, Section 2.1. 2015-07-01.  
29 WRWAPPDoc139. ASC Exhibit O, Section 2.2. 2015-07-01. 
30 WRWAPPDoc139. ASC Exhibit L, Section 4.3. 2015-07-01. 
31 WRWAPPDoc196. Final Order on the Site Certificate, p. 158. 2-17-04-28.  
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Lindsay Prairie Preserve (0 miles), Boardman RNA (2.3 miles), and the Oregon Trail ACEC (2.7) 1 

miles.  2 

 3 

Lindsay Prairie Preserve 4 

 5 

Lindsay Prairie Preserve is less than one mile away from the site boundary and is managed for 6 

vegetation and wildlife preservation. The site is not managed for its scenic qualities. Because of 7 

the intent of management as a habitat preserve, the Council previously found that the visual 8 

impact of the facility at the Lindsay Prairie Preserve would not likely result in a significant 9 

adverse impact to this protected area 10 

 11 

Boardman Research Natural Area (RNA) 12 

 13 

The Boardman RNA is located approximately 2.3 miles from the site boundary and is managed 14 

primarily for the preservation of vegetation and wildlife. The site is entirely located within the 15 

Boardman Bombing Range, is not managed for its scenic values, nor is there the allowance of 16 

public access. Additionally, the existing viewshed includes transmission lines, wind turbines, 17 

and agricultural irrigation equipment, therefore, the Council previously found that the visual 18 

impact of the facility at the Boardman RNA would not likely result in a significant adverse 19 

impact to this protected area.32 20 

 21 

Oregon Trail Area of Critical Environmental Concern (ACEC), Echo Meadows 22 

 23 

The Oregon Trail ACEC is approximately 2.7 miles from the site boundary and is managed by the 24 

Bureau of Land Management (BLM) to preserve scenic quality under the BLM Visual Resource 25 

Management system; however, there are no designated views or viewsheds associated with 26 

the ACEC. The existing viewshed at Echo Meadows contains transmission lines and wind 27 

turbines. The Council previously found that while facility components would result in a change 28 

to the existing viewshed of the Oregon Trail ACEC site, there are no specified management 29 

plans of scenic or visual qualities, and there is the presence of similar structures within the 30 

existing viewshed, the visual impacts of construction and operation of the facility would not 31 

likely result in a significant adverse impact to this protected area. 32 

 33 

Because the Final Order on ASC evaluated visual impacts from wind turbines extending greater 34 

heights than that currently proposed (525-feet versus 499.7 feet, the Council relies on its 35 

previous reasoning and continue to find that the visual impacts of the facility, with proposed 36 

changes, would not result in a significant adverse impact to these protected areas. 37 

Visual Impacts from Air Emissions 38 

 39 

There would be no air emissions from the wind facility and therefore no related visual 40 

impacts.33    41 

                                                      
32 WRWAPPDoc196. Final Order on ASC, p. 159-160. 2017-05-24. 
33 WRWAPPDoc196 Final Order on ASC, p. 154. 2017-05-24.  
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Conclusions of Law 1 

 2 

Based on the foregoing recommended findings, the Council finds that the design, construction 3 

and operation of the facility, with proposed changes, would not be likely to result in significant 4 

adverse impacts to any protected areas, in compliance with the Council’s Protected Area 5 

standard.  6 

     7 

III.G. Retirement and Financial Assurance: OAR 345-022-0050 8 

 9 

To issue a site certificate, the Council must find that: 10 

 11 

(1) The site, taking into account mitigation, can be restored adequately to a useful, non-12 

hazardous condition following permanent cessation of construction or operation of 13 

the facility. 14 
 15 

(2)  The applicant has a reasonable likelihood of obtaining a bond or letter of credit in a 16 

form and amount satisfactory to the Council to restore the site to a useful, non-17 

hazardous condition.  18 

 19 

Findings of Fact  20 

 21 

The Retirement and Financial Assurance standard requires a finding that the facility site can be 22 

restored to a useful, non-hazardous condition at the end of the facility’s useful life, should 23 

either the certificate holder stop construction or should the facility cease to operate.34 In 24 

addition, it requires a demonstration that the certificate holder can obtain a bond or letter of 25 

credit in a form and amount satisfactory to the Council to restore the site to a useful, non-26 

hazardous condition. 27 

 28 

Restoration of the Site Following Cessation of Construction or Operation  29 

 30 

OAR 345-022-0050(1) requires the Council to find that the site of the facility, with proposed 31 

changes, can be restored to a useful non-hazardous condition at the end of the facility’s useful 32 

life. 33 

 34 

The proposed larger wind turbines would not result in new or differing tasks and actions 35 

necessary for site restoration. Therefore, the Council presents a summary of the site restoration 36 

tasks and actions previously identified for the facility, as approved. Based on review of the 37 

record for the facility, restoring the site to a useful, nonhazardous condition upon cessation of 38 

construction or operations (or upon retirement) would involve removal of all turbine 39 

components, meteorological towers, aboveground electrical components, transformers and 40 

other substation equipment; removing foundations to a minimum depth of three feet below 41 

grade; and grading and replanting the affected area.  42 

                                                      
34 OAR 345-022-0050(1).   
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Council previously imposed conditions obligating the certificate holder to prevent the 1 

development of conditions (R&FA Condition 1 [GEN-RF-01]; R&FA Condition 2 [RET-RF-01]; 2 

R&FA Condition 3 [RET-RF-02]) on the site that would preclude restoration.  3 

 4 

Based upon compliance with existing conditions, the Council finds that the site of the facility, 5 

with proposed changes, could be adequately restored to a useful, non-hazardous condition 6 

following permanent cessation of construction or operation. 7 

 8 

Estimated Cost of Site Restoration 9 

 10 

OAR 345-022-0050(2) requires the Council to find that the certificate holder continues to have a 11 

reasonable likelihood of obtaining a bond or letter of credit in a form and amount necessary to 12 

restore the site of the facility, with proposed changes, to a useful non-hazardous condition 13 

[Emphasis added].  14 

 15 

In RFA3, the certificate holder requests flexibility in its final selection of wind turbine type, 16 

including the ability to construct and operate larger wind turbines. The proposed larger wind 17 

turbines would result in an increase in the weight of wind turbine tower and nacelles from 196 18 

to 326.6 tons. The weight of wind turbine tower and nacelles is a factor considered in the 19 

retirement cost estimate. The certificate holder provides an updated retirement cost estimate, 20 

based on the methodology utilized for the retirement cost estimate approved in the Final Order 21 

on ASC, from $18.1 million (Q1 2015 dollars) for up to 292 wind turbines to $18,654,000 (Q3 22 

2018 dollars) for up to 200 wind turbines with the increased weight.  23 

 24 

The certificate holder requests flexibility to construct and operate wind turbines within a range 25 

of dimensions, not to exceed those presented in Table 1, Proposed Wind Turbine Specification 26 

Range of this order. The certificate holder represents that if the proposed larger wind turbines 27 

are selected during final design, not more than 200 wind turbines (versus up to 292 wind 28 

turbines allowed by the site certificate) would be sited. Based on this representation, the 29 

Council considers that $18,654,000 (Q3 2018 dollars) is a reasonable estimate of an amount 30 

satisfactory to restore the site of the facility, with proposed changes, to a useful, non-hazardous 31 

condition. 32 

 33 

Ability of the Certificate Holder to Obtain a Bond or Letter of Credit 34 

 35 

OAR 345-022-0050(2) requires the Council to find that the certificate holder has a reasonable 36 

likelihood of obtaining a bond or letter of credit in a form and amount necessary to restore the 37 

facility site, with proposed changes, to a useful non-hazardous condition [Emphasis added].  38 

 39 

A bond or letter of credit provides a site restoration remedy to protect the state of Oregon and 40 

its citizens if the certificate holder fails to perform its obligation to restore the site. The bond or 41 

letter of credit must remain in force until the certificate holder has fully restored the site. OAR 42 

345-025-0010(8) establishes a mandatory condition, imposed under Retirement and Financial 43 

Assurance Condition 4 (PRE-RF-01), which ensures compliance with this requirement.  44 
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As described above, the amount necessary to restore the site of the facility, with proposed 1 

changes, to a useful, nonhazardous condition would be approximately $18.7 million (Q3 2018 2 

dollars), adjusted annually as required per existing Retirement and Financial Assurance 3 

Condition 5 (PRE-RF-02). The certificate holder notes that the previously approved retirement 4 

cost estimate, once inflated to Q3 2018 dollars, would be $19.2 million, less than the estimate 5 

associated the with proposed larger wind turbines.  6 

 7 

To demonstrate its ability to receive an adequate bond or letter of credit, the certificate holder 8 

refers to a June 8, 2017 letter from Wells Fargo Bank included as part of the record for Request 9 

for Amendment 1. The letter states that “[Wells Fargo] has an ongoing relationship with NEER 10 

and there is a reasonable likelihood that we will provide a letter of credit for this project should 11 

it be required... understanding that the potential liability of the letter of credit could total an 12 

amount of up to eighteen million one hundred thousand dollars (18,100,000).” 35  The Council 13 

acknowledges that the 2017 bank letter is less than the retirement cost estimate provided in 14 

RFA3 (i.e. $18.1 million versus $18.7 million). However, the bank letter is intended solely to 15 

demonstrate that the certificate holder has a reasonable likelihood of obtaining a bond or letter 16 

of credit in the amount necessary for site restoration, as required prior to construction. The 17 

amount necessary for site restoration must be based on the methodology, as approved by 18 

Council in Final Order on ASC. Adjustments to the final site restoration bond or letter of credit 19 

amount may be made but are limited to final facility design adjustments (e.g. based on final 20 

number of wind turbines, which may be less than 292; final number of substations, which may 21 

be less than 3; etc.) 22 
 23 

Based on the 2017 bank letter, and because the retirement cost estimate of the facility, with 24 

proposed changes, would be less than the facility once inflated, Council considers that the 25 

certificate holder continues to demonstrate a reasonable likelihood of obtaining a bond or 26 

letter of credit in the amount necessary for site restoration. Additionally, as described above 27 

and in accordance with Retirement and Financial Assurance Condition 5 (PRE-RF-02), 28 

construction cannot begin on the facility until the Department receives a satisfactory bond or 29 

letter of credit.  30 

 31 

Subject to compliance with existing conditions, the Council finds that the site of the facility, 32 

with proposed changes, can be restored adequately to a useful, non-hazardous condition 33 

following permanent cessation of construction or operation. Additionally, Council finds that the 34 

certificate holder has a reasonable likelihood of obtaining a bond or letter of credit in a form 35 

and amount satisfactory to the Council to restore the site to a useful, non-hazardous condition.  36 

 37 

 38 

 39 

 40 

 41 

                                                      
35 WRWAMD3Doc11. Complete Request for Amendment 3, Section 6.1.5. 2018-09-18 and WRWAMD1Doc20 Final 
Order on Amendment 1, p. 15, 2017-08-25. 
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Conclusions of Law 1 

 2 

Based on the foregoing findings of fact, and subject to compliance with the Retirement and 3 

Financial Assurance conditions, the Council finds that the facility, with proposed changes, would 4 

continue to comply with the Council’s Retirement and Financial Assurance standard. 5 

 6 

III.H. Fish and Wildlife Habitat: OAR 345-022-0060 7 

 8 

To issue a site certificate, the Council must find that the design, construction and 9 

operation of the facility, taking into account mitigation, are consistent with: 10 
 11 

(1) The general fish and wildlife habitat mitigation goals and standards of OAR 635-415-12 

0025(1) through (6) in effect as of February 24, 2017*** 13 

 14 

Findings of Fact  15 

 16 

The EFSC Fish and Wildlife Habitat standard requires the Council to find that the design, 17 

construction and operation of a facility is consistent with the Oregon Department of Fish and 18 

Wildlife’s (ODFW) habitat mitigation goals and standards, as set forth in OAR 635-415-0025. 19 

This rule creates requirements to mitigate impacts to fish and wildlife habitat, based on the 20 

quantity and quality of the habitat as well as the nature, extent, and duration of the potential 21 

impacts to the habitat. The rule also establishes a habitat classification system based on value 22 

the habitat would provide to a species or group of species. There are six habitat categories; 23 

Category 1 being the most valuable and Category 6 the least valuable. 24 

 25 
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The analysis area for potential impacts to fish and wildlife habitat, as defined in the project 1 

order, is the area within the site boundary and extending ½-mile from all ground-disturbing 2 

activities. 3 

 4 

Habitat Types and Categories in the Analysis Area 5 

 6 

Based on review of ASC Exhibit P, previously identified habitat category, type and subtypes 7 

within the analysis area include:  8 

 9 

¶ Grassland: Exotic Annual and Native Perennial (habitat categories 1-4) 10 

¶ Shrub-steppe: Basin Big Sagebrush and Rabbitbrush/Snakeweed (habitat categories 1-4) 11 

¶ Escarpment: Exposed Rock (habitat category 2)  12 

¶ Developed: Revegetated or Other Planted Grassland (habitat category 3) 13 

¶ Developed: Irrigated Agriculture, Dryland Wheat, and Other (habitat category 6) 14 

 15 

Potential Impacts to Fish and Wildlife Habitat 16 

 17 

The facility, with proposed changes, would cause temporary, temporal and permanent habitat 18 

impacts. In RFA3, the certificate holder explains that while a change in the maximum number of 19 

wind turbines, at 292 wind turbines, is not requested, the proposed larger wind turbines may 20 

allow the certificate holder to construct and operate fewer than 292 wind turbines, thereby 21 

reducing potential habitat impacts. 22 

 23 

In RFA3, the certificate holder asserts that the proposed larger wind turbines would not cause a 24 

change in construction activities, specifically that larger equipment would not be needed for 25 

delivery nor would wider crane or access road paths be needed. The certificate holder also 26 

describes that O&M activities, such as blade repair and replacement, for the proposed larger 27 

wind turbines would not result in differing permanent or temporary disturbance impacts than 28 

previously evaluated. Therefore, Council considers that the proposed larger wind turbines would 29 

not result in an increase from the 292-wind turbine layout evaluated in the Final Order on ASC. 30 

For reference, Council summarizes the previously evaluated permanent and temporary habitat 31 

impacts below. 32 

 33 

  Temporary and Permanent Impacts 34 

 35 

The facility, as approved, would permanently impact up to 171 acres of Category 2, 3, 4 and 6 36 

habitats, with approximately 60 percent within Category 6 habitat. Approximately 52 acres of 37 

permanent impacts would occur within Category 2 through 4 habitat. The facility, as previously 38 

approved, would temporarily impact approximately 1,197 acres of Category 2. 3, 4 and 6 39 

habitats. Of the overall temporary impacts, 65 percent of the impacts would occur within 40 

Category 6 habitat, and that approximately 419 acres would be within Category 2 through 4 41 
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habitat.36 The facility, as previously approved, would not result in permanent or temporary 1 

impacts to Category 1 or 5 habitat.  2 

 3 

Temporary, temporal and permanent impacts to Category 2, 3 and 4 would be mitigated 4 

through previously imposed Fish and Wildlife Habitat Condition 1 (PRE-FW-01), Fish and 5 

Wildlife Habitat Condition 10 (PRE-FW-04) and Fish and Wildlife Habitat Condition 11 (PRE-FW-6 

05), as summarized below: 7 

 8 

¶ Fish and Wildlife Habitat Condition 1 (PRE-FW-01) requires that, prior to construction, 9 

the certificate holder conduct a field-based habitat survey to confirm the habitat 10 

categories of all areas to be affected by facility components 11 

¶ Fish and Wildlife Habitat Condition 10 (PRE-FW-04) requires that, during operation, the 12 

certificate holder implement the requirements of a Habitat Mitigation Plan (HMP) (see 13 

Attachment D to this order), to be reviewed and approved by the Department, in 14 

consultation with ODFW, demonstrating compliance with ODFW’s Habitat and 15 

Mitigation Policy 16 

¶ Fish and Wildlife Habitat Condition 11 (PRE-FW-05) requires that, during operations, 17 

the certificate holder restore and revegetate disturbed habitat areas as outlined in the 18 

final Revegetation Plan, to be reviewed and approved by the Department, in 19 

consultation with ODFW. 20 

 21 

Potential Impacts to State Sensitive Species 22 

 23 

The proposed changes in wind turbine dimensions may pose additional avian collision risk due 24 

to the larger rotor-swept area from the longer turbine blades and taller hub height. The 25 

certificate holder also identifies that the proposed taller maximum blade tip height may cause 26 

the rotor-swept area to overlap with flight heights of migrating birds that were previously 27 

above shorter turbine models, also leading to increased collision risk. Moreover, the proposed 28 

lower aboveground minimum blade tip clearance may lead to greater collision risk of low-flying 29 

avian species that would have passed below the blade clearance of previous wind turbine 30 

models. However, RFA3 cites various scientific studies that have shown conflicting results, and 31 

concludes that there is no consensus and remaining uncertainty whether larger wind turbines 32 

increase mortality risk to avian species. The certificate holder also notes that if fewer turbines 33 

are used at the facility, as is possible if the proposed larger wind turbines are selected during 34 

final design, risk of collision may be reduced accordingly.37 35 

 36 

                                                      
36 WRWAPPDoc196 Final Order on ASC, pp. 175-176, 2017-05-24. 
37 WRWAMD3Doc15. DPO Comment Reviewing Agency ODFW. 2018-10-23. On the record of the draft proposed 
order, ODFW commented expressing that the previously imposed wildlife mitigation and monitoring requirements 
were sufficient, given uncertainties in scientific evidence of increased bird and bat mortality from larger wind 
turbines. ODFW also requested that the bird and bat fatality monitoring, as required under the WMMP, include 
survey areas covering a mix of turbines, if final design includes a mix of turbine types. Language consistent with 
this comment was included in the draft amended WMMP provided as Attachment F of this order. 
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While current scientific studies regarding increased collision risk to birds and bats from larger 1 

wind turbines may be uncertain, the Council previously imposed Fish and Wildlife Habitat 2 

Condition 4 (PRE-FW-02) requiring the certificate holder to implement a Wildlife Monitoring 3 

and Mitigation Plan (WMMP). The WMMP, currently in draft form and included as Attachment 4 

E to this order, requires the certificate holder to conduct short-term and long-term surveys to 5 

evaluate wildlife impacts. Specifically, the WMMP requires that the certificate holder conduct 6 

raptor nest surveys on 5-year intervals for the life of the facility. The WMMP also requires that 7 

the certificate holder conduct a short-term post-construction bird and bat fatality monitoring 8 

study and an avian use and behavior study, both of which will provide important data that can 9 

be used in adaptive management.  10 

 11 

Based on the flexibility requested, including a range of wind turbine technologies potentially 12 

selected during final facility design, Council amends the draft WMMP post-construction bird and 13 

bat fatality monitoring study to specify that the sample size of wind turbines include an equal 14 

proportion of each wind turbine type, if a mix of wind turbines is selected during final design, 15 

and that it include meteorological towers. Including a representative sample of all wind turbine 16 

models used at the facility will provide data regarding each wind turbine model’s impact on 17 

avian and bat species that can be used in adaptive management at the facility and future 18 

management recommendations in accordance with the WMMP. Results of these post-19 

construction studies would be compared against the WMMP’s thresholds of concern that, if 20 

exceeded, would require the certificate holder to implement additional mitigation if 21 

determined appropriate. The Council amends the draft WMMP to clarify that if any mitigation is 22 

required for a threshold of exceedance, that the mitigation must be approved through 23 

amendment of the WMMP by Council. Additional mitigation could include other wildlife studies 24 

or other mitigation as deemed appropriate, through Council review, as sufficiently benefiting the 25 

affected species. 26 

 27 

Based on review of previously imposed Fish and Wildlife Habitat conditions, the Department 28 

identified an administrative error in Fish and Wildlife Habitat Condition 5 (CON-FW-02), which 29 

requires that the certificate holder comply with buffer distances from active nests to 30 

construction activities, during sensitive nesting and breeding seasons. The condition, as 31 

presented in the site certificate, erroneously excluded a table presenting the buffer distances 32 

and seasonal restrictions, which had been included in the condition as presented in the Final 33 

Order on ASC. The Council amends Fish and Wildlife Habitat Condition 5, as recommended by 34 

the Department, as follows: 35 

 36 

 Fish and Wildlife Habitat Condition 5 (CON-FW-02), as amended: 37 

 During construction within the time periods listed below, the certificate holder shall 38 

 implement buffer zones around nest sites of the species listed below. No ground-39 

 disturbing activities within the buffer zone shall occur during the seasonal 40 

 restrictions. The construction workforce and facility employees must be provided 41 

 maps with the locations of the buffer zones and be instructed to avoid ground-42 

 disturbing activity within the buffer zone during construction activities. 43 

 44 
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Nesting Species 
Buffer Size (Radius 
Around Nest Site): 

Avoidance Buffers in 
Effect from: 

Western burrowing owl 0.25 mile April 1 to August 15 

Ferruginous hawk 0.25 mile March 15 to August 15 

Swainson’s hawk 0.25 mile April 1 to August 15 

 1 

Based on the above analysis, Council finds that the design, construction, and operation of the 2 

facility, with proposed changes, taking into account mitigation, would be consistent with the 3 

fish and wildlife habitat mitigation goals and standards of OAR 345-415-0025.  4 

 5 

Conclusions of Law  6 

 7 

Based on the foregoing findings of fact and conclusions, and subject to compliance with existing 8 

and amended site certificate conditions, Council finds that facility, with proposed changes, 9 

would continue to comply with the Council’s Fish and Wildlife Habitat standard. 10 

 11 

III.I. Threatened and Endangered Species: OAR 345-022-0070 12 

 13 

To issue a site certificate, the Council, after consultation with appropriate state agencies, 14 

must find that: 15 

 16 

(1) For plant species that the Oregon Department of Agriculture has listed as 17 

threatened or endangered under ORS 564.105(2), the design, construction and 18 

operation of the proposed facility, taking into account mitigation: 19 

 20 

(a) Are consistent with the protection and conservation program, if any, that the 21 

Oregon Department of Agriculture has adopted under ORS 564.105(3); or 22 

 23 

(b) If the Oregon Department of Agriculture has not adopted a protection and 24 

conservation program, are not likely to cause a significant reduction in the 25 

likelihood of survival or recovery of the species; and 26 

 27 

(2) For wildlife species that the Oregon Fish and Wildlife Commission has listed as 28 

threatened or endangered under ORS 496.172(2), the design, construction and 29 

operation of the proposed facility, taking into account mitigation, are not likely to 30 

cause a significant reduction in the likelihood of survival or recovery of the species. 31 

 32 

Findings of Fact 33 

 34 

The Threatened and Endangered Species standard requires the Council to find that the design, 35 

construction, and operation of the facility, with proposed changes, are not likely to cause a 36 

significant reduction in the likelihood of survival or recovery of a fish, wildlife, or plant species 37 



Wheatridge Wind Energy Facility 
Final Order on Request for Amendment 3  
November 16, 2018  43 

 

listed as threatened or endangered by Oregon Department of Fish and Wildlife (ODFW) or 1 

Oregon Department of Agriculture (ODA). For threatened and endangered plant species, the 2 

Council must also find that the facility, with proposed changes, is consistent with an adopted 3 

protection and conservation program from ODA. Threatened and endangered species are those 4 

listed under ORS 564.105(2) for plant species and ORS 496.172(2) for fish and wildlife species. 5 

For the purposes of this standard, threatened and endangered species are those identified as 6 

such by either the Oregon Department of Agriculture or the Oregon Fish and Wildlife 7 

Commission.38  8 

 9 

The analysis area for threatened or endangered plant and wildlife species, as established in the 10 

project order, is the area within and extending 5-miles from the site boundary. 11 

 12 

Potential Impacts to Identified Threatened and Endangered Species 13 

 14 

In order to identify endangered and threatened species that might occur within the analysis 15 

area, the certificate holder, from 2011 through 2013, conducted literature review and field 16 

surveys. Two state listed threatened or endangered species were identified and observed 17 

within the site boundary, Laurent’s milkvetch - a State-listed threatened plant species; and 18 

Washington ground squirrel - a State-listed threatened wildlife species.  19 

 20 

Council previously imposed Threatened and Endangered Species Condition 3 (PRE-TE-03) 21 

requiring that the certificate holder conduct a pre-construction survey for Laurent’s milkvetch 22 

and flag and avoid areas where the species is located. However, the condition did not specify 23 

the sensitive plant survey area. Council amends the condition to specify the survey area, 24 

consistent with the survey distances and methodologies the certificate holder conducted in 25 

preparation of the ASC.39  26 

 27 

On the record of the draft proposed order, the certificate holder requested removal of the 28 

recommended amended condition language and argued that the initial survey areas, used as 29 

the basis for the recommended amended condition, used a wider survey area than is necessary 30 

to provide information for the avoidance of Laurent’s milkvetch, if identified during pre-31 

construction surveys.40 The Department considers the survey area, as defined in the 32 

recommended amended condition, necessary based on the extent of the previously approved 33 

1,000-foot intraconnection transmission line corridor, and uncertainty and changes that occur 34 

in facility design between pre-construction surveys and final facility component siting. The 35 

Department, however, considers the certificate holder’s request reasonable and recommended 36 

that Council maintain the previously recommended amended language specifying the survey 37 

area, but allow for review of the appropriate survey area, prior to construction, by the 38 

                                                      
38 Although the Council’s standard does not address federally-listed threatened or endangered species, certificate 

holders must comply with all applicable federal laws, including laws protecting those species, independent of the 
site certificate. 

39 WRWAPPDoc139-16 Wheatridge ASC Exhibit P Fish and Wildlife Habitat, Attachment P-1, p. 14. 2015-07-01. 
40 WRWAMD3Doc14 DPO Comments Certificate Holder. 2018-10-16. 
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Department in consultation with Oregon Department of Agriculture. Based on these 1 

recommendations, Council amends Threatened and Endangered Species Condition 3 as follows: 2 

 3 

Threatened and Endangered Species Condition 3 (PRE-TE-03), as amended: To avoid 4 

potential impacts to Laurent’s milkvetch, the certificate holder must: 5 

i. Conduct preconstruction plant surveys in suitable habitat for Laurent’s milkvetch 6 

within 1,000-feet of temporary and permanent disturbance from the 230 kV 7 

intraconnection transmission line; and, within 500-feet of temporary and permanent 8 

disturbance from all other facility components, unless extent of survey area from 9 

temporary and permanent disturbances is otherwise agreed upon by the 10 

Department in consultation with Oregon Department of Agriculture. If the species is 11 

found to occur, the certificate holder must install protection flagging around the 12 

plant population and avoid any ground disturbance within this zone. 13 

ii. Ensure that any plant protection zone established under (a) above is included on 14 

construction plans showing the final design locations.  15 

iii. If herbicides are used to control weeds, the certificate holder shall follow the 16 

manufacturer’s guidelines in establishing a buffer area around confirmed 17 

populations of Laurent’s milkvetch. Herbicides must not be used within the 18 

established buffers. 19 

[Final Order on ASC, Threatened and Endangered Species Condition 3; AMD3] 20 

 21 

Council previously imposed Threatened and Endangered Species Condition 1 (PRE-TE-01) 22 

requiring that, prior to construction, the certificate holder conduct a protocol-level survey in all 23 

areas of suitable habitat within 1,000 feet of any ground disturbing activity for Washington 24 

ground squirrel, to ensure avoidance of any temporary or permanent impacts to Washington 25 

ground squirrel habitat.41  26 

 27 

Based upon compliance with previously imposed and amended conditions, Council finds that 28 

the facility with proposed changes would not be likely to cause a significant reduction in the 29 

likelihood or survival of any species listed as threatened or endangered.   30 

 31 

Conclusions of Law 32 

 33 

Based on the foregoing findings of fact and conclusions, and subject to compliance with existing 34 

and amended site certificate conditions, the Council finds that the facility, with proposed 35 

                                                      
41 Threatened and Endangered Species Condition 2 (PRE-TE-02), as imposed, incorrectly referenced Fish and 
Wildlife Habitat Condition 3 for the finalization and implementation of the Wildlife Monitoring and Mitigation Plan 
(WMMP). The condition should reference Fish and Wildlife Habitat Condition 4. Therefore, Council administratively 
amends Threatened and Endangered Species Condition 3 to reference Fish and Wildlife Habitat Condition 4. 
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changes, would continue to comply with the Council’s Threatened and Endangered Species 1 

standard. 2 
 3 

III.J. Scenic Resources: OAR 345-022-0080 4 

 5 

(1) Except for facilities described in section (2), to issue a site certificate, the Council 6 

must find that the design, construction and operation of the facility, taking into 7 

account mitigation, are not likely to result in significant adverse impact to scenic 8 

resources and values identified as significant or important in local land use plans, 9 

tribal land management plans and federal land management plans for any lands 10 

located within the analysis area described in the project order. 11 

***  12 

 13 

Findings of Fact  14 

 15 

OAR 345-022-0080 requires the Council to determine that the design, construction and 16 

operation of the proposed facility are not likely to have a “significant adverse impact” to any 17 

significant or important scenic resources and values in the analysis area. In applying the 18 

standard set forth in OAR 345-022-0080(1), the Council assesses the visual impacts of facility 19 

structures on significant or important scenic resources described in “local land use plans, tribal 20 

land management plans and federal land management plans for any lands located within the 21 

analysis area described in the project order.” For purposes of this rule, “local land use plans” 22 

includes applicable state land use and management plans.  23 

 24 

The Project Order defines the analysis area for the Scenic Resources standard as the area within 25 

and extending 10-miles from the site boundary.42 26 

 27 

In RFA3, the certificate holder describes that there are not any management plans that have 28 

changed since the Council’s evaluation of the ASC.43 A table of the relevant management plans 29 

is provided below in Table 5, Important Scenic Resources Inventory. Based on the certificate 30 

holder’s review of applicable land use plans and management, there are no significant or 31 

important scenic resources within the analysis area.  32 
 33 
 34 
 35 
 36 

                                                      
42 WRWNOIDoc22. Project Order, p. 24. 2013-05-22. 
43 WRWAMD3Doc2. Preliminary Request for Amendment 2, Section 6.1.8. 2018-05-18.  
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Table 5: Important Scenic Resources Inventory 

Jurisdiction Plan 

Scenic 
Resources 

Specified in 
Plan (Y/N) 

Important or 
Significant Scenic 

Resources Identified 
in Analysis Area 

(Y/N) 

Counties 

Morrow 
County 

Morrow County Comprehensive Plan and 
Zoning Ordinance, as updated through 
2011 

No No 

Umatilla 
County 

Umatilla County Comprehensive Plan, as 
amended through 2010 

Yes No 

Cities 

City of Ione City of Ione Comprehensive Plan (1987) No No 

City of 
Lexington 

City of Lexington Comprehensive Plan 
(1979) 

No No 

City of 
Heppner 

City of Heppner Comprehensive Plan 
(2004) 

No No 

City of 
Hermiston 

City of Hermiston Comprehensive Plan, as 
amended through 2014 

No No 

City of 
Stanfield 

City of Stanfield Comprehensive Plan 
(1983) and Development Code (2003) 

No No 

City of Echo 
City of Echo Comprehensive Plan (2005) 
and Zoning Administrative Regulations 
(2010) 

No No 

Tribal 

None 
applicable None 

- - 

Federal 

BLM, Vale 
District, 
Baker 
Resource 
Area 

Baker Resource Management Plan (BLM 
1989) 

Yes No 

NPS 
Management and Use Plan Update, 
Oregon National Historic Trail and 
Mormon Pioneer National  

No No 

DoD 

Integrated Natural Resource Management 
Plan and Integrated Cultural Resource 
Management Plan for Boardman Bombing 
Range (Naval Weapons System Training 
Facility), 2012 

No No 
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Table 5: Important Scenic Resources Inventory 

Jurisdiction Plan 

Scenic 
Resources 

Specified in 
Plan (Y/N) 

Important or 
Significant Scenic 

Resources Identified 
in Analysis Area 

(Y/N) 

USFS/ODOT 
Blue Mountain Scenic Byway Interpretive 
Management Plan 

Yes No 

 1 

In RFA3, the certificate holder summarizes the zone of visual influence (ZVI) analysis previously 2 

evaluated, which assessed the potential for the facility to be seen from four Key Observation 3 

Points (KOPs). The ZVI visually simulated the effects of 525 foot wind turbines and other facility 4 

components. Facility components would be visible at “low to moderate” levels at KOPs; 5 

however, there were not any management directives to preserve views or corresponding scenic 6 

qualities at any of the KOP locations.44  7 

 8 

Council previously imposed Scenic Resources Conditions 1 (GEN-SR-01) and 2 (GEN-SR-02) 9 

based upon the certificate holder’s representations to reduce, avoid, and mitigate adverse 10 

visual impacts from the facility. Specifically, Scenic Resources Conditions 1 addresses 11 

minimizing the visual impacts from lighting at the substations and O&M buildings and Scenic 12 

Resources Conditions 2 addresses finishing facility components in neutral colors consistent with 13 

the surrounding landscape as well as limiting vegetative clearing and facility signage.  14 

 15 

Council previously found that the results of the visual impact analysis (of wind turbines at 525 16 

feet and other facility components) identified that facility components would have low to 17 

moderate visibility at the selected KOP locations. Additionally, there are no management 18 

directions for preservation of views or scenic quality at any of the KOP locations. The Council 19 

relies on its previous reasoning and continues to find that the, the facility, with proposed 20 

changes, is not likely to result in significant adverse impact to any identified scenic resources 21 

and values.  22 

 23 

Conclusion of Law 24 

 25 

Based on the foregoing findings of fact and conclusions of law, the Council continues to find 26 

that the facility, with proposed changes, would comply with the Council’s Scenic Resources 27 

standard.  28 
 29 

III.K. Historic, Cultural, and Archaeological Resources: OAR 345-022-0090 30 

 31 

(1) Except for facilities described in sections (2) and (3), to issue a site certificate, the 32 

Council must find that the construction and operation of the facility, taking into account 33 

mitigation, are not likely to result in significant adverse impacts to: 34 

                                                      
44 WRWAPPDoc196. Final Order on ASC, p. 200. 2017-05-24.  
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 1 

(a) Historic, cultural or archaeological resources that have been listed on, or would 2 

likely be listed on the National Register of Historic Places; 3 

 4 

(b) For a facility on private land, archaeological objects, as defined in ORS 5 

358.905(1)(a), or archaeological sites, as defined in ORS 358.905(1)(c); and 6 

 7 

(c) For a facility on public land, archaeological sites, as defined in ORS 358.905(1)(c). 8 

 9 

(2) The Council may issue a site certificate for a facility that would produce power from 10 

wind, solar or geothermal energy without making the findings described in section (1). 11 

However, the Council may apply the requirements of section (1) to impose conditions on 12 

a site certificate issued for such a facility. 13 

** *  14 

 15 

Findings of Fact 16 

 17 

Subsection (1) of the Historic, Cultural and Archaeological Resources standard, OAR 345-022-18 

0090, generally requires the Council to find that a proposed facility or facility, with proposed 19 

changes, is not likely to result in significant adverse impacts to identified historic, cultural, or 20 

archaeological resources. Subsection (2) of OAR 345-022-0090 provides that the findings 21 

described in subsection (1) may be waived for wind facilities. However, the Council may impose 22 

site certificate conditions based on the requirements of this standard.   23 

 24 

The analysis area for the evaluation of potential impacts to identified historic, cultural or 25 

archeological resources, as defined in the project order, is the area within the site boundary. 26 

 27 

The proposed larger wind turbines would be located within previously approved micrositng 28 

corridor and site boundary area. In RFA3, the certificate holder provides a summary of the field 29 

and desktop archaeological surveys conducted for the entire 13,097 acres within the site 30 

boundary during the ASC review phase. Previous pedestrian field surveys recorded 21 31 

archaeological sites and isolated finds within the site boundary, 7 of which were recommended 32 

for inclusion on the National Register of Historic Places and as such, would be protected by the 33 

Council’s Historic, Cultural, and Archaeological Resources standard. On the record of the ASC, 34 

SHPO agreed with the eligibility evaluation.  35 

 36 

Council previously imposed Historic, Cultural and Archaeological Resources Conditions 1 37 

through 5 (PRE-HC-01, PRE-HC-02, CON-HC-01, PRE-HC-03, and CON-HC-02) to avoid and 38 

reduce the potential for adverse impacts to historic, cultural, and archaeological resources. 39 

Specific to the proposed larger wind turbines, Historic, Cultural, and Archeological Resources 40 

Condition 3 requires that onsite construction personnel are trained to identify cultural and 41 

archaeological resources, and understand the requirements if such resources are discovered 42 

during construction, and Historic, Cultural, and Archeological Resources Condition 5 (CON-HC-43 
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02) outlines protocols to be followed if archeological or cultural resources are inadvertently 1 

discovered during construction.  2 

 3 

Based upon the analysis presented above and subject to compliance with existing conditions, 4 

Council finds that the facility, with proposed changes, would not be likely to result in significant 5 

adverse impacts to resources protected by the Council’s Historic, Cultural and Archaeological 6 

Resources standard.  7 

 8 

Conclusions of Law 9 

 10 

Based on the foregoing analysis, and subject to compliance with existing conditions, the Council 11 

finds that the facility, with proposed changes, would continue to comply with the Council’s 12 

Historic, Cultural, and Archaeological Resources Standard. 13 

 14 

III.L. Recreation: OAR 345-022-0100 15 

 16 

(1) Except for facilities described in section (2), to issue a site certificate, the Council must 17 

find that the design, construction and operation of a facility, taking into account 18 

mitigation, are not likely to result in a significant adverse impact to important 19 

recreational opportunities in the analysis area as described in the project order. The 20 

Council shall consider the following factors in judging the importance of a recreational 21 

opportunity: 22 

 23 

(a) Any special designation or management of the location; 24 

(b) The degree of demand; 25 

(c) Outstanding or unusual qualities; 26 

(d) Availability or rareness; 27 

(e) Irreplaceability or irretrievability of the opportunity. 28 

*** 45 29 

 30 

Findings of Fact 31 

 32 

The Recreation standard requires the Council to find that the design, construction, and 33 

operation of a facility would not likely result in significant adverse impacts to “important” 34 

recreational opportunities. Therefore, the Council’s Recreation standard applies only to those 35 

recreation areas that the Council finds to be “important,” utilizing the factors listed in the sub-36 

paragraphs of section (1) of the standard. The importance of recreational opportunities is 37 

assessed based on five factors outlined in the standard: special designation or management, 38 

degree of demand, outstanding or unusual qualities, availability or rareness, and irreplaceability 39 

or irretrievability of the recreational opportunity. The certificate holder evaluates impacts to 40 

important recreational opportunities based on the potential of construction or operation of the 41 

                                                      
45 The facility is not a special criteria facility under OAR 345-0015-0310; therefore, OAR 345-022-0100(2) is not 
applicable. 
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facility, with proposed changes, to result in any of the following: direct or indirect loss of an 1 

important recreational opportunity, excessive noise, increased traffic, and visual impacts of 2 

facility structures or plumes.   3 

 4 

In accordance with OAR 345-001-0010(59)(d) and consistent with the study area boundary, the 5 

analysis area for recreational opportunities is the area within and extending 5 miles from the 6 

site boundary.  7 

 8 

Recreational Opportunities within the Analysis Area   9 

 10 

Important recreational opportunities within the 5-mile analysis area include:46  11 

 12 

¶ Oregon National Historic Trail High-Potential Segment (1.2 miles from site boundary) 13 

¶ Oregon Trail Well Spring Interpretive Site (1.2 miles from site boundary) 14 

¶ Echo Meadows Site/Oregon Trail Area of Critical Environmental Concern (2.5 miles from 15 

site boundary) 16 

¶ Blue Mountain State Scenic Byway (OR-74) (2.6 miles from site boundary) 17 

¶ Morrow County Fairgrounds (3.0 miles from site boundary) 18 

¶ Willow Creek Water Park (3.0 miles from site boundary)47 19 

 20 

Evaluation of Potential Impacts to Important Recreation Opportunities 21 

 22 

Under the Council’s Recreation standard, the Council must find that, taking into account 23 

mitigation, the facility, with proposed changes, is not likely to result in a significant adverse 24 

impact to those identified important recreational opportunities. The Council presents its 25 

evaluation of potential impacts below. 26 

 27 

As presented above, the six identified important recreational opportunities within the 5-mile 28 

analysis area are located between 1.2 to 3 miles from the site boundary.  29 

 30 

Potential Direct or Indirect Loss of Recreational Opportunity 31 

 32 

The proposed larger wind turbines would be located within previously approved site boundary 33 

area, entirely within private property, and would not be located on or within any of the 34 

identified important recreational opportunities. Therefore, the facility, with proposed changes, 35 

would not physically disturb, or result in ground disturbance, to the important recreational 36 

opportunities identified within the analysis area. The facility, with proposed changes, would 37 

also not require any temporary or permanent closure or removal of the important recreation 38 

opportunities to public use. Therefore, the Council finds that the facility, with proposed 39 

                                                      
46 WRWAPPDoc139-20. ASC Exhibit T. 2015-07-01. 
47 WRWAPPDoc196. Final Order on ASC. 2016-05-24. In the Final Order on ASC, the Council disagreed with the 
certificate holder’s representation that Willow Creek Water Park met the criteria for an “important” recreational 
opportunity. However, the Council included an evaluation of potential impacts to this recreational opportunity.  
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changes, would not be expected to result in direct or indirect loss to important recreational 1 

opportunities within the analysis area. 2 

 3 

Potential Noise Impacts 4 

 5 

  Construction 6 

 7 

The proposed larger wind turbines would generate construction-related noise. In RFA3, the 8 

certificate holder asserts that the proposed larger wind turbines would not cause a change in 9 

construction activities, specifically that larger equipment would not be needed for delivery nor 10 

would wider crane or access road paths be needed. Therefore, construction-related noise at 11 

important recreational opportunities would not be expected to differ from the impacts 12 

included in the Final Order on ASC. For reference, the Council presents a summary of the 13 

previous assessment of construction-related impacts. 14 

 15 

Construction related noise would be short-term and intermittent and would result from site 16 

clearing, excavation, foundation work, and wind turbine installation. Construction equipment 17 

noise levels presented in ASC Exhibit X range from 42 (crane) to 56 (loader/dozer) dBA, at 2,000 18 

feet. The Oregon Trail Well Spring Interpretive Site (which is also the closest point of the 19 

Oregon Trail High-Potential Segment) is located approximately 1.2 miles from the site 20 

boundary. The Council acknowledges that the analysis area extends 5-miles from the site 21 

boundary, but presents an evaluation of impacts at the nearest important recreational 22 

opportunity as a proxy for potential impacts at further distances from the site boundary.  23 

 24 

Existing Noise Control Condition 1 (CON-NC-01) would reduce noise impacts during 25 

construction by requiring the use of exhaust mufflers on combustion engine-powered 26 

equipment, use of air-inlet silencers, shrouds and shields, as appropriate; and requires that the 27 

certificate holder establish a noise complaint response system, including a system for the 28 

certificate holder to receive and resolve noise complaints.  29 

 30 

Based on the low dBA level expected at the nearest important recreational opportunity and 31 

compliance with the above-reference condition, and because construction related noise would 32 

be temporary and short-term in duration, the Council finds that construction of the facility, with 33 

proposed changes, would not be likely to result in significant adverse noise impacts at the 34 

Oregon Trail Well Spring Interpretive Site. Because the other important recreational 35 

opportunities within the analysis area are located at greater distances from the facility site 36 

boundary than the Oregon Trail Well Spring Interpretive Site, Council concludes that potential 37 

construction-related impacts from the facility, with proposed changes, at these important 38 

recreational opportunities would also not likely be potentially significant or adverse.  39 

 40 
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  Operation48 1 

 2 

The proposed changes in wind turbine dimensions result in potential maximum overall A-3 

weighted sound power level output of 110.5 dBA, which includes +2 dBA to account for 4 

uncertainty, and represents an increase in A-weighted sound power level of the previously 5 

approved wind turbines at 107.0 dBA. In RFA3, the certificate holder provides a noise analysis 6 

of the facility, with proposed changes, including the following sources:49  7 

 8 

¶ Wind turbines with Low Noise Trailing Edge technology (149 wind turbines at 110.5 dBA; 9 

16 wind turbines at 108.0 dBA) 10 

¶ Substation transformers (1 160 MVA transformer at 98 dBA at Wheatridge East 11 

Substation; 2 225 MVA transformers at Wheatridge West Substation at 94 dBA)  12 

¶ Battery storage systems (56 heating, ventilation and air conditioning modules at 103 13 

dBA; 28 power inverters at 93 dBA; and 28 distribution transformers at 72 dBA)  14 

 15 

In RFA3, the certificate holder provided a noise modeling analysis for operational noise, which 16 

demonstrates that the facility, with proposed changes, would be similar to or less than 17 

evaluated in ASC Exhibit T and Council’s Final Order on ASC. Council previously found that 18 

facility-related operational noise would not exceed 31 dBA at the nearest important 19 

recreational opportunities (i.e. Oregon National Historic Trail – segment and site, 1.2 miles from 20 

the site boundary), which represents a noise level comparable in volume to a whisper.50 The 21 

remaining four recreational opportunities identified as important would be located greater 22 

than two miles from the site boundary and therefore would experience lesser worst-case noise 23 

levels due to attenuation of 26 dBA or less during facility operations.  24 

 25 

Based on the Council’s previous findings and the certificate holder’s updated noise modeling 26 

assessment demonstrating that operational noise from the facility, with proposed changes, 27 

would be similar to or less than 31 dBA at important recreational opportunities within the 28 

analysis, Council continues to find that operation of the facility, with proposed changes, would 29 

not be likely to result in significant adverse noise impacts.   30 

 31 

 32 

 33 

                                                      
48 Following Council’s review of the proposed order at its November 16, 2018 meeting, modifications adopted in 
the proposed order included incorporating the operational noise analysis into the Recreation standard. The 
operational noise analysis was included in RFA3 and similarly described in Section III.F Protected Areas of the 
proposed order but had been inadvertently omitted from the section. The modification was not viewed as a 
substantive or material change. 
49 WRWAMD3Doc11. Request for Amendment 3. 2018-09-18. The noise analysis provided in RFA3 includes noise 
sources from the facility, with changes proposed under RFA2 (i.e. two proposed battery storage systems) and 
RFA3. While the RFA3 noise analysis includes noise sources from the proposed battery storage systems presented 
in RFA2, recommended findings of fact and conclusions of law are focused on potential changes in operational 
noise from the proposed changes in wind turbine technologies.  
50 WRWAPPDoc196. Final Order on ASC. 2017-05-24. 
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Potential Traffic Impacts 1 

 2 

  Construction 3 

 4 

The proposed larger wind turbines would generate construction-related traffic. In RFA3, the 5 

certificate holder asserts that the proposed larger wind turbines would not cause a change in 6 

construction activities, nor increase number of construction workers compared the peak 7 

activities evaluated in the Final Order on ASC. The Council, therefore, presents a summary of 8 

the previous assessment for reference. 9 

 10 

Roads that provide access to important recreational opportunities, specifically Oregon Trail 11 

Well Spring Interpretive Site and Echo Meadows/Oregon Trail ACEC, which could be impacted 12 

by construction-related traffic include OR-207 and/or Bombing Range Road and Little Juniper 13 

Canyon Road. Council previously considered potential construction-related traffic impacts not 14 

likely to be significant or adverse because impacts would occur during the morning peak hours, 15 

when visitors are unlikely to arrive at the recreational opportunities. In addition, Council 16 

imposed Public Services Condition 6 (PRE-PS-01) requiring that the certificate holder implement 17 

a Traffic Management Plan, as approved by the Department, that would include best 18 

management practices (BMP’s) such as traffic control BMP’s and reduction practices to 19 

minimize potential construction-related traffic impacts.51  20 

 21 

Because construction of the facility, with proposed changes, is not expected to increase traffic 22 

impacts compared to those considered in Council’s Final Order on the ASC, where construction-23 

related traffic impacts at important recreational opportunities were not expected to be 24 

significant or adverse, and based upon compliance with Public Services Condition 6 (PRE-PS-01), 25 

Council continues to find that construction-related traffic impacts would not to be likely to 26 

result in a significant adverse traffic impact to important recreational opportunities within the 27 

analysis area.   28 

 29 

  Operation 30 

  31 

The facility, with proposed changes, would generate operational-related traffic. However, the 32 

certificate holder asserts that the proposed larger wind turbines would not result in changes to 33 

previously evaluated operational traffic impacts of 10 to 20 vehicle trips per day, which were 34 

previously determined not likely to have a significant adverse impact to recreational 35 

opportunity access roads.52 Because RFA3 would not result in changes to the expected number 36 

of permanent employees, Council finds that operational-traffic impacts would continue not to 37 

be likely to result in a significant adverse impact to important recreational opportunities within 38 

the analysis area.    39 

 40 

 41 

                                                      
51 WRWAPPDoc196. Final Order on ASC. 2017-05-24.  
52 WRWAPPDoc196. Final Order on ASC. 2017-04-28. 
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Potential Visual Impacts 1 

 2 

The proposed larger wind turbines, at 449.7 feet, would not result in an increase in visual 3 

impacts at important recreational opportunities as evaluated in the Final Order on ASC. The 4 

previous evaluation of visual impacts of facility structures, or wind turbines, was based on up to 5 

292 wind turbines at 525-feet. Based on the previous analysis, Council found that the facility 6 

would not be likely to result in a significant adverse visual impact to any important recreational 7 

opportunity.  8 

 9 

The Council presents a summary of the zone of visual influence (ZVI) analysis, which assessed 10 

potential visual impacts to important recreational opportunities. The ZVI analysis evaluated the 11 

landscape using digital bare earth modeling, removing landscape features for a “worse-case” 12 

visibility scenario. The certificate holder previously determined that some portions of the 13 

facility would be visible from four of the six important recreation opportunities:  14 

 15 

¶ Oregon National Historic Trail 16 

¶ Well Spring Interpretive Site 17 

¶ Echo Meadows/Oregon Trail Area of Critical Environmental Concern 18 

¶ Blue Mountain Scenic Byway  19 

 20 

In its original Final Order on the ASC, the Council found that construction and operation of the 21 

proposed facility would not likely result in a significant adverse visual impacts to any of the 22 

important recreational opportunities within the analysis area, based upon the distance 23 

between the important recreational opportunities (ranging from 1.2 to 2.6 miles) and the 24 

facility, the short route or trail segment from which wind turbines would be visible, as well as 25 

the existing visual character of the region and the lack of facility emissions or plumes.53  26 

 27 

Because the proposed maximum turbine height proposed in RFA3 is less than the maximum 28 

blade tip height evaluated for compliance with the Recreation standard in the Final Order on 29 

ASC, and because the certificate holder does not propose to change the micrositing corridor, 30 

Council finds that the proposed change in wind turbine dimensions would not be likely to result 31 

in new visual impacts to important recreational opportunities.   32 

 33 

Conclusions of Law 34 

 35 

Based on the foregoing recommended findings of fact and conclusions, and subject to 36 

compliance with existing site certificate conditions, Council finds that the facility, with proposed 37 

changes, would continue to comply with the Council’s Recreation standard. 38 

 39 

 40 

 41 

                                                      
53 WRWAPPDoc196. Final Order on ASC, p.214. 2017-04-28.  
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III.M. Public Services: OAR 345-022-0110 1 

 2 

(1) Except for facilities described in sections (2) and (3), to issue a site certificate, the 3 

Council must find that the construction and operation of the facility, taking into account 4 

mitigation, are not likely to result in significant adverse impact to the ability of public 5 

and private providers within the analysis area described in the project order to provide: 6 

sewers and sewage treatment, water, storm water drainage, solid waste management, 7 

housing, traffic safety, police and fire protection, health care and schools. 8 

 9 

(2) The Council may issue a site certificate for a facility that would produce power from 10 

wind, solar or geothermal energy without making the findings described in section (1). 11 

However, the Council may apply the requirements of section (1) to impose conditions on 12 

a site certificate issued for such a facility. 13 

** *  14 

Findings of Fact  15 

 16 

The Council’s Public Services standard requires the Council to find that the facility, with 17 

proposed changes, is not likely to result in significant adverse impacts on the ability of public 18 

and private service providers to supply sewer and sewage treatment, water, stormwater 19 

drainage, solid waste management, housing, traffic safety, police and fire protection, health 20 

care, and schools. Pursuant to OAR 345-022-0110(2), the Council may issue a site certificate for 21 

a facility that would produce power from wind energy without making findings regarding the 22 

Public Services standard; however, the Council may impose site certificate conditions based 23 

upon the requirements of the standard. 24 

 25 

In accordance with OAR 345-001-0010(59)(b) and consistent with the study area boundary, the 26 

analysis area for potential impacts to public services from construction and operation of the 27 

facility, with proposed changes, is defined as the area within and extending 10-miles from the 28 

site boundary.  29 

 30 

Sewer and Sewage Treatment; Stormwater Drainage  31 

 32 

The facility, with proposed changes, would not generate sewage or require sewage treatment, 33 

nor require construction or expansion of public stormwater drainage facilities. Therefore, 34 

construction and operation of the facility, with proposed changes, would not impact public and 35 

private providers of sewer, sewage treatment or stormwater drainage.  36 

 37 

Water 38 

 39 

Construction and operation of the facility, with proposed changes, would not result in increased 40 

water use as evaluated in the Final Order on ASC. Based on the review of the record for the 41 

facility, and for reference, the certificate holder estimated that facility construction, as 42 

approved, would require approximately 43.2 to 78 million gallons of water. Water used for 43 

construction would be procured from licensed sources in the vicinity of the facility, such as the 44 
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Port of Morrow.54 The certificate holder relies upon correspondence submitted in ASC Exhibit U 1 

from four municipal water suppliers, including the Port of Morrow, which confirmed adequate 2 

supply and capacity to meet the facility’s water use needs during construction. Based on 3 

confirmation from public water providers obtained in 2014 during the ASC phase, and because 4 

the proposed change in wind turbine dimensions would not increase construction-related 5 

water demand, Council finds that construction of the facility, with proposed changes, would 6 

continue not to be likely to result in significant adverse impacts on the ability of public or 7 

private providers of water to deliver services. 8 

 9 

Operational water use would be served by onsite, permit-exempt wells and would not result in 10 

impacts on the ability of public or private providers of water to deliver services. 11 

 12 

Solid Waste Management  13 

 14 

Construction of the proposed larger wind turbines, if selected during final design, may result in 15 

increased solid waste generation.55 However, the certificate holder asserts that any potential 16 

increase in solid waste generation would not alter the certificate holder’s ability to comply with 17 

conditions in the site certificate related to solid waste management. Council previously 18 

imposed Waste Minimization Condition 2 (PRE-WM-01) and Public Service Condition 3 (CON-19 

PS-01) requiring that the certificate holder, prior to construction, develop a waste management 20 

plan, to be implemented during construction. The conditions require that the plan include 21 

measures for recycling and segregating waste, and discharging concrete wash water onsite, 22 

when possible. 23 

 24 

Operation of the facility, with proposed changes, would not result in increased solid waste as 25 

evaluated in the Final Order on ASC. As provided in the Final Order on ASC, the certificate 26 

holder indicated up to 6 cubic yards per month of solid waste would be generated during 27 

operations. Council previously imposed Public Services Condition 4 (OPR-PS-03) requiring that, 28 

during operation, the certificate holder implement a waste management plan. The condition 29 

requires that the certificate holder train employees to minimize and recycle solid waste; 30 

segregate hazardous and non-hazardous waste; and utilize a licensed waste hauler for offsite 31 

removal and transport to a licensed waste management facility. 32 

 33 

Because construction and operation of the proposed larger wind turbines would not be 34 

expected to substantially increase solid waste generation, and based on compliance with 35 

previously imposed conditions, Council finds that the facility, with proposed changes, would not 36 

be likely to result in a significant adverse impact on the ability of public and private providers of 37 

solid waste management to deliver services.     38 

 39 

 40 

 41 

                                                      
54  WRWAMD3. Request for Amendment 3. Section 4.4. 2018-09-18.  
55 WRWAMD3. Request for Amendment 3, p. 11. 2018-09-18. 
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Traffic Safety 1 

 2 

The proposed larger wind turbines would generate construction- and operational-related 3 

traffic. In RFA3, the certificate holder asserts that the proposed larger wind turbines would not 4 

cause a change in construction or operational activities, as evaluated in the Final Order on ASC. 5 

 6 

In ASC Exhibit U, the certificate holder identified primary transportation routes for construction 7 

related traffic to be I-84 and OR-207, and indicated that the following major county roads 8 

would convey significant amounts of construction traffic: Bombing Range Road, Big Butter 9 

Creek Road, Little Butter Creek Road, Baseline Road, Juniper Lane, Strawberry Lane, and Sand 10 

Hollow Road in Morrow County. As evaluated in the Final Order on ASC, it was estimated that 11 

during the 6 months when construction of the intraconnection line and the wind farm would 12 

occur concurrently, and accounting for peak periods, the primary transportation routes would 13 

experience facility-related truck traffic of an estimated maximum of 125 round trips per day 14 

(250 one-way trips) for 24 days of construction per month.56 As provided in the Final Order on 15 

ASC, the anticipated Level of Service (LOS) for construction traffic (LOS A) would be the same as 16 

the current peak hour LOS for all area roads accessed by construction traffic, with the exception 17 

of the intersection of Oregon Trail Road with OR-207 where traffic control measures were 18 

recommended.57 19 

 20 

Council previously imposed Public Services Condition 6 (PRE-PS-01) requiring that, prior to 21 

construction, the certificate holder coordinate with Oregon Department of Transportation 22 

(ODOT) and county road officials to develop and implement a Traffic Management Plan, as 23 

approved by the Department, that would include best management practices (BMP’s) to 24 

minimize potential construction-related traffic impacts. BMP’s include maintaining emergency 25 

vehicle access to private property, using chase vehicles if required by ODOT, and notifying 26 

nearby landowners prior to the start of construction. 27 

 28 

Because the proposed larger wind turbines would not alter the impacts previously evaluated, 29 

and based on the traffic impact minimization measures to be implemented in accordance with 30 

Public Services Condition 6 (PRE-PS-01), the Council finds that construction related traffic 31 

impacts (i.e. vehicle trip generation) from the facility, with proposed changes, would not be 32 

likely to result in a significant adverse impact to the ability of public or private providers of 33 

traffic safety.    34 

 35 

The proposed larger wind turbines would generate operational-related traffic. However, the 36 

certificate holder asserts that the proposed larger wind turbines would not result in changes to 37 

previously evaluated operational traffic impacts of 10 to 20 vehicle trips per day, which were 38 

previously determined not likely to have a significant adverse impact to public and private 39 

traffic safety providers within the analysis area. The Council, therefore, relies on its previous 40 

reasoning and continues to find that operational-traffic impacts (i.e. vehicle trip generation) 41 

                                                      
56 WRWAPPDoc196. Final Order on ASC, p.221. 2017-05-24. 
57 WRWAPPDoc196. Final Order on ASC, p.223. 2017-05-24. 
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from the facility, with proposed changes, would not to be likely to result in a significant adverse 1 

impact to the ability of public or private providers of traffic safety.    2 

 3 

Police Protection 4 

  5 

Construction and operation of the proposed larger wind turbines is not expected to change the 6 

previously estimated temporary or permanent number of workers previously evaluated in the 7 

Council’s Final Order on ASC.58  8 

 9 

In the Final Order on ASC it was estimated that the facility would employ an average of 240 10 

workers during construction and a maximum of 360 individuals during peak construction; and 11 

approximately 10 to 20 permanent employees during operations.59 Council previously imposed 12 

Public Service Conditions 10 (CON-PS-02) and 12 (OPR-PS-04) requiring that, during 13 

construction and operations, the certificate holder provide 24 hour private security, and ensure 14 

that law enforcement agencies have up-to-date contact information of relevant facility staff, 15 

respectively. Additionally, Council previously imposed Public Health and Safety Standards for 16 

Wind Facilities Condition 2 (OPR-WF-01) requiring that facility substations be fenced with 17 

locked gates.  18 

 19 

The Council finds that based upon compliance with existing conditions, construction and 20 

operation of the facility, with proposed changes, would not be likely to result in a significant 21 

adverse impact on the ability of public and private police providers to provide services.  22 

 23 

Fire Protection 24 

 25 

Construction and operation of the proposed larger wind turbines is not expected to change 26 

impacts to or demand for fire protection services as evaluated in the Council’s Final Order on 27 

ASC.60  28 

 29 

The proposed change in wind turbine dimensions would not modify the site boundary, so the 30 

certificate holder maintains that reliance on rural fire protection districts would remain 31 

unchanged. During the review of the ASC, the certificate holder provided correspondence with 32 

each fire district verifying their service area and that they did not anticipate that the facility 33 

would significantly impact the operations of the agency.61 However, each rural fire protection 34 

district also stated that they do not have the ability to perform confined space rescue or high 35 

angle rescue.  36 

 37 

Council previously imposed Public Services Conditions 14 (CON-PS-03) and Public Services 38 

Condition 15 (PRO-PS-01) requiring that construction and operational personnel are trained and 39 
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equipped for fall protection, high angle and confined space rescue. Further, the Council 1 

adopted Public Services Condition 13 (PRE-PS-04) requiring the certificate holder to develop an 2 

Emergency Management Plan, to be approved by the Department in consultation with the local 3 

fire protection districts. The Emergency Management Plan covers safety and fire training 4 

protocols, emergency contact information as well as other fire and safety requirements. These 5 

conditions as well as other conditions addressing fire, safety and impacts to fire-service 6 

providers are not anticipated to be affected by the proposed changes provided in RFA3. Public 7 

Services Condition 18 outlines requirements for fire prevention and response training for 8 

personnel.  9 

 10 

The Council finds that compliance with existing conditions would continue to minimize 11 

potential adverse impacts from construction and operation of the facility, with proposed 12 

changes, to public and private providers of fire protection services. 13 

 14 

Housing, Schools, and Healthcare 15 

 16 

Construction and operation of the proposed larger wind turbines would not contribute 17 

substantial numbers of additional workers, compared to what was considered and approved by 18 

Council in the Final Order on ASC. As described in the Final Order on ASC, Council found that 19 

there was sufficient supply of hotel rooms and other housing options in the communities within 20 

commuting distance to the facility site for the temporary influx of construction workers. 21 

Additionally, Council found that the estimated current and anticipated housing vacancies within 22 

surrounding communities would provide adequate housing for the permanent operational 23 

workforce would not have a substantial adverse impact on housing in the analysis area.  24 

 25 

Based on its previous reasoning and because the facility, with proposed changes, would not 26 

increase the expected number of temporary or permanent workers, Council finds that the 27 

facility, with proposed changes, would not be likely to result in a significant adverse impact on 28 

the ability of public and private providers of housing, schools, and health care to deliver 29 

services.   30 

 31 

Conclusions of Law 32 

 33 

Based on the foregoing analysis, and subject to the existing conditions, the Council finds that 34 

the facility, with proposed changes, would continue to comply with the Council’s Public Services 35 

standard. 36 

 37 

III.N. Waste Minimization: OAR 345-022-0120 38 

 39 

(1) Except for facilities described in sections (2) and (3), to issue a site certificate, the Council 40 

must find that, to the extent reasonably practicable: 41 

 42 

(a) The applicant’s solid waste and wastewater plans are likely to minimize generation 43 

of solid waste and wastewater in the construction and operation of the facility, and 44 
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when solid waste or wastewater is generated, to result in recycling and reuse of such 1 

wastes; 2 

(b) The applicant’s plans to manage the accumulation, storage, disposal and 3 

transportation of waste generated by the construction and operation of the facility 4 

are likely to result in minimal adverse impact on surrounding and adjacent areas. 5 

 6 

(2) The Council may issue a site certificate for a facility that would produce power from 7 

wind, solar or geothermal energy without making the findings described in section (1). 8 

However, the Council may apply the requirements of section (1) to impose conditions on 9 

a site certificate issued for such a facility. 10 

***  11 

 12 

Findings of Fact 13 

 14 

The Waste Minimization standard requires the Council to find that the certificate holder will 15 

minimize the generation of solid waste and wastewater, and that the waste generated would 16 

be managed to minimally impact surrounding and adjacent areas. Pursuant to OAR 345-022-17 

0020(2), the Council may issue a site certificate for a wind facility without making findings 18 

regarding the Waste Minimization standard; however, the Council may impose site certificate 19 

conditions based upon the requirements of the standard. 20 

  21 

Solid Waste and Wastewater 22 

 23 

  Construction 24 

 25 

Construction of the proposed larger wind turbines, if selected during final design, may result in 26 

increased solid waste and wastewater generation.62 However, the certificate holder asserts that 27 

any potential increase in solid waste and wastewater generation would not alter the certificate 28 

holder’s ability to comply with conditions in the site certificate related to solid waste 29 

management.  30 

 31 

Council previously imposed Waste Minimization Condition 2 (PRE-WM-01) and Public Service 32 

Condition 3 (CON-PS-01) requiring that the certificate holder, prior to construction, develop a 33 

waste management plan, to be implemented during construction. The conditions require that 34 

the plan include measures for recycling and segregating waste, and discharging concrete wash 35 

water onsite, when possible. Based on the low level of construction-related waste and waste 36 

water anticipated during construction, and compliance with previously imposed conditions, 37 

Council finds that the facility, with proposed changes, would continue to minimize and manage 38 

solid waste and wastewater, resulting in minimal adverse impacts on surrounding and adjacent 39 

areas from construction of the facility, with proposed changes.   40 

 41 

 42 
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  Operations 1 

 2 

Operation of the facility, with proposed changes, would not result in increased solid waste as 3 

evaluated in the Final Order on ASC. Operation of the facility, with proposed changes, would 4 

not result in wastewater. As provided in the Final Order on ASC, the certificate holder indicated 5 

up to 6 cubic yards per month of solid waste would be generated during operations. Council 6 

previously imposed Public Services Condition 4 (OPR-PS-03) requiring that, during operation, 7 

the certificate holder implement a waste management plan. The condition requires that the 8 

certificate holder train employees to minimize and recycle solid waste; segregate hazardous 9 

and non-hazardous waste; and utilize a licensed waste hauler for offsite removal and transport 10 

to a licensed waste management facility. 11 

 12 

Based on the foregoing analysis, the likelihood of potential adverse impacts on surrounding and 13 

adjacent areas from solid waste generated during operation of the facility, with proposed 14 

changes, is low based on the limited quantity of waste that could be generated. Moreover, 15 

compliance with previously imposed conditions would minimize potential operational solid 16 

waste.  17 

 18 

Conclusions of Law 19 

 20 

Based on the foregoing analysis, and subject to existing conditions, Council finds that that 21 

facility, with proposed changes, would continue to comply with the Council’s Waste 22 

Minimization standard. 23 

 24 

III.O. Division 23 Standards 25 

 26 

The Division 23 standards apply only to “nongenerating facilities” as defined in ORS 27 

469.503(2)(e)(K), except nongenerating facilities that are related or supporting facilities. The 28 

facility, with proposed changes, would not be a nongenerating facility as defined in statute and 29 

therefore Division 23 is inapplicable to the facility, with proposed changes. 30 

 31 

III.P. Division 24 Standards 32 

 33 

The Council’s Division 24 standards include specific standards for the siting of energy facilities, 34 

including wind projects, underground gas storage reservoirs, transmission lines, and facilities 35 

that emit carbon dioxide.  36 

 37 
III.P.1. Public Health and Safety Standards for Wind Energy Facilities: OAR 345-024-0010 38 

 39 

To issue a site certificate for a proposed wind energy facility, the Council must find that the     40 

applicant: 41 

 42 

(1) Can design, construct and operate the facility to exclude members of the public from 43 

close proximity to the turbine blades and electrical equipment. 44 
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 1 

(2) Can design, construct and operate the facility to preclude structural failure of the  tower 2 

or blades that could endanger the public safety and to have adequate safety devices and 3 

testing procedures designed to warn of impending failure and to minimize the 4 

consequences of such failure. 5 

 6 

Findings of Fact 7 

 8 

OAR 345-024-0010 requires the Council to consider specific public health and safety standards 9 

related to wind energy facilities. Under this standard, the Council must evaluate a certificate 10 

holder’s proposed measures to exclude members of the public from proximity to the turbine 11 

blades and electrical equipment, and the certificate holder’s ability to design, construct and 12 

operate the facility, with proposed changes, to prevent structural failure of the tower or blades 13 

and to provide sufficient safety devices to warn of failure. 14 

 15 

Potential Public Health and Safety Impacts from Proximity to Turbine Blades 16 

 17 

The proposed larger wind turbines would increase the maximum blade tip height from 476 to 18 

499.7 feet, and would lower the minimum above-ground blade-tip clearance from 83 to 70.5 19 

feet. These proposed changes in wind turbine dimension could result in potential public health 20 

and safety impacts from increased proximity to turbine blades. However, the certificate holder 21 

describes that the facility, with proposed changes, would be located entirely on private property, 22 

and that access roads to wind turbines would be gated or locked when not in use.63 The 23 

certificate holder describes that existing conditions are sufficient to minimize any increase in 24 

potential public health and safety risks from proximity to the proposed larger wind turbine 25 

blades, as evaluated below.   26 

 27 

Council previously imposed Land Use Condition 1 (GEN-LU-01) and Land Use Condition 16 (GEN-28 

LU-06) imposing setback restrictions from wind turbines to property boundaries and road rights-29 

of-way within both Morrow and Umatilla counties. As described in Section III.E. Land Use, the 30 

Council amends both conditions to establish setback requirements based on the certificate 31 

holder’s representation and to be consistent with county requirements. Based on the evaluation 32 

of safety devices and monitoring programs presented below, the Council considers that the 33 

facility design, including restricted access from locked gates, and setbacks imposed in the 34 

amended conditions, would be sufficient to minimize potential increases in public health and 35 

safety risks from proximity to the proposed larger wind turbine blades.    36 

 37 

Related to potential hazard impacts to navigable airspace, Council previously imposed Public 38 

Services Condition 9 (PRE-PS-04) requiring that, prior to construction, the certificate holder 39 

submit to the Department of Aviation and Federal Aviation Administration (FAA) Notice of 40 

Proposed Construction or Alteration (7460-1) forms identifying final facility component 41 

locations and requesting a Determination of No Hazard, as required under FAA regulations for 42 
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final wind turbine siting. In RFA3, the certificate holder acknowledges that final wind turbine 1 

locations require approval from the FAA, and if any final wind turbine locations are not allowed 2 

by the FAA, the certificate holder asserts that mitigation options are available and would be 3 

implemented in order to obtain a No Hazard determination. 4 

 5 

The Council finds that compliance with the existing and amended conditions would continue to 6 

satisfy the requirements of the standard and ensure that the facility, with proposed changes, is 7 

designed, constructed, and operated to exclude members of the public from close proximity to 8 

the turbine blades. 9 

 10 

Potential Impacts from Structural Failure of the Tower or Blades and Safety Devices and Testing 11 

Procedures to Warn of Impending Failure 12 

 13 

The proposed changes in wind turbine dimensions could result in public health and safety risks 14 

from any potential increases in blade failure risks. The Council evaluates the sufficiency of 15 

previously imposed conditions related to safety devices and testing procedures to warn of 16 

impending failure and minimize potential increases in risk. 17 

 18 

The site certificate includes a number of existing conditions that were imposed to address 19 

sub(2) of the standard and which would continue to ensure that the certificate holder reduces 20 

the risk of potential impacts from structural failure of the wind turbine tower or blades. Public 21 

Health and Safety for Wind Facilities Condition 3 (GEN-WF-01) requires that turbine 22 

manufacturer’s recommendations for handling instruction and procedures are followed during 23 

construction, minimizing structural defects from improper handling. Public Health and Safety 24 

Standards for Wind Facilities Condition 4 (CON-WF-02) requires installation of self-monitoring 25 

devices on each wind turbine that would alert operators of dangerous conditions and would 26 

also automatically shut down wind turbines in the event of a mechanical problem.  27 

 28 

In the draft proposed order, the Department recommended Council amend Public Health and 29 

Safety Standards for Wind Facilities Condition 4 (CON-WF-02) to require that the certificate 30 

holder, prior to and during operations, submit an operational safety monitoring program that, 31 

at a minimum, includes a blade and tower inspection and reporting requirement. The intent of 32 

the reporting requirement is to allow the Department an opportunity to review causal factors in 33 

the event of tower or blade failure during operations. If the evaluation of causal factors 34 

identifies that tower or blade failure was preventable by the certificate holder, the Department 35 

maintains authority to issue citation of corrective actions or violation of the site certificate. The 36 

Council amends the condition, as recommended in the draft proposed order, as follows: 37 

 38 

Public Health and Safety Standards for Wind Facilities Condition 4 (CON-WF-02), as 39 

amended: Prior to and during operations During construction, the certificate holder 40 

shall: 41 

a. Iinstall and maintain self-monitoring devices on each turbine, linked to sensors at 42 

the operations and maintenance building, connected to a fault annunciation panel 43 
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or supervisory control and data acquisition (SCADA) system to alert operators to 1 

potentially dangerous conditions.  2 

b. The certificate holder shall maintain automatic equipment protection features in 3 

each turbine that would shut down the turbine and reduce the chance of a 4 

mechanical problem causing a fire. The certificate holder shall immediately remedy 5 

any dangerous conditions. 6 

c. Submit to the Department materials or other documentation demonstrating the 7 

facility’s operational safety-monitoring program and cause analysis program, for 8 

review and approval. The program shall, at a minimum, include requirements for 9 

regular turbine blade and turbine tower component inspections and maintenance, 10 

based on wind turbine manufacturer recommended frequency. 11 

d. The certificate holder shall document inspection and maintenance activities 12 

including but not limited to date, turbine number, inspection type (regular or other), 13 

turbine tower and blade condition, maintenance requirements (i.e. equipment used, 14 

component repair or replacement description, impacted area location and size), and 15 

wind turbine operating status. This information shall be submitted to the 16 

Department pursuant to OAR 345-026-0080 in the facility’s annual compliance 17 

report.   18 

e. In the event of blade or tower failure, the certificate holder shall report the incident 19 

to the Department within 72 hours, in accordance with OAR 345-026-0170(1), and 20 

shall, within 90-days of blade or tower failure event, submit a cause analysis to the 21 

Department for its compliance evaluation. 22 

[Final Order on ASC; AMD3] 23 

 24 

The Council finds that compliance with the existing and amended conditions would continue to 25 

satisfy the requirements of the standard and ensure that the facility, with proposed changes, is 26 

designed, constructed, and operated to preclude structural failure of the tower or blades that 27 

could endanger public safety, and that the facility, with proposed changes, would have 28 

adequate safety devices and testing procedures to warn of impending failure and minimize 29 

consequences of such failure, should it occur. 30 

 31 

Conclusions of Law 32 

 33 

Based on the foregoing analysis, and subject to compliance with existing and amended site 34 

certificate conditions, the Council finds that the facility, with the proposed changes, would 35 

continue to comply with the Council’s Public Health and Safety Standards for Wind Energy 36 

Facilities. 37 

 38 
III.P.2. Cumulative Effects Standard for Wind Energy Facilities [OAR 345-024-0015] 39 

 40 

To issue a site certificate for a proposed wind energy facility, the Council must find that the 41 

applicant can design and construct the facility to reduce cumulative adverse environmental 42 

effects in the vicinity by practicable measures including, but not limited to, the following: 43 

 44 
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(1) Using existing roads to provide access to the facility site, or if new roads are needed, 1 

minimizing the amount of land used for new roads and locating them to reduce adverse 2 

environmental impacts. 3 

(2) Using underground transmission lines and combining transmission routes. 4 

(3) Connecting the facility to existing substations, or if new substations are needed, 5 

minimizing the number of new substations. 6 

(4) Designing the facility to reduce the risk of injury to raptors or other vulnerable wildlife in 7 

areas near turbines or electrical equipment. 8 

(5) Designing the components of the facility to minimize adverse visual features. 9 

(6) Using the minimum lighting necessary for safety and security purposes and using 10 

techniques to prevent casting glare from the site, except as otherwise required by the 11 

Federal Aviation Administration or the Oregon Department of Aviation. 12 

 13 

Findings of Fact 14 

 15 

This standard requires the use of practicable measures to reduce the cumulative adverse 16 

environmental effects by practicable measures.   17 

 18 

Access Roads 19 

 20 

OAR 345-024-0015(1) encourages the use of existing roads for facility site access, minimizing 21 

the amount of land used for new roads, and locating new roads in such a manner that reduces 22 

adverse environmental impacts. The certificate holder is not proposing to expand or modify any 23 

access roads. Previously-approved access roads that would be constructed to serve the overall 24 

facility would be sited along farm field edges to limit overall impacts to soils, habitat and 25 

agricultural practices.  26 

 27 

Soil Protection Conditions 1 (CON-SP-01) and 2 (CON-SP-02) require that, during construction, 28 

the certificate holder implement erosion and sediment control measures outlined in the NPDES 29 

1200-C permit and ESCP to reduce adverse environmental impacts from facility roads. Because 30 

the proposed larger wind turbines would not result in new permanent or temporary access 31 

roads, the Council continues to find that the certificate holder demonstrates that it would use 32 

existing roads where practicable to provide access to the site of the facility, with proposed 33 

changes, and where previously approved new roads would be utilized, they would be located to 34 

reduce adverse environmental impacts and constructed in a manner that minimizes the amount 35 

of land used. 36 

 37 

Transmission Lines and Substations 38 

 39 

OAR 345-024-0015(2) and (3) encourage wind facilities to utilize underground transmission 40 

lines, combine transmission routes and minimize the number of new substations.  41 

 42 

RFA3 does not propose new transmission lines or substations, or changes to the previously 43 

approved site boundary or micrositing corridor. Therefore, the Council finds that RFA3 would 44 
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not result in a significant adverse impact under OAR 345-024-0015(2) and (3) that was not 1 

addressed in a previous Council order and incorporate reasoning and analysis presented in Final 2 

Order on ASC by reference.  3 

 4 

Wildlife Protection 5 

 6 

OAR 345-024-0015(4) encourages facility design that reduces the risk of injury to raptors or 7 

other vulnerable wildlife in areas near wind turbines or electrical equipment.  8 

 9 

In RFA3, the certificate holder states that the proposed change in turbine dimensions could 10 

have a beneficial cumulative effect because fewer wind turbines would be sited if the proposed 11 

larger wind turbines are selected during final design. Because the certificate holder has not 12 

requested to reduce the maximum allowable number of wind turbines at the facility, and 13 

requests flexibility in its final facility design selection of wind turbines, the Council evaluates the 14 

sufficiency of existing site certificate conditions in addressing OAR 345-024-0015(4) based on a 15 

worst-case or maximum layout scenario (i.e. 292 of the proposed larger wind turbines). 16 

 17 

The proposed larger wind turbines would increase the maximum turbine blade tip height from 18 

476 feet, as previously approved, to 499.7 feet and increase rotor-swept diameter from 393 19 

feet, as previously approved, to 416.7 feet. The proposed changes in wind turbine type could 20 

result in increased bird and bat fatality risk from wind turbine collision. As discussed in Section 21 

III.H, Fish and Wildlife Habitat, the Council previously imposed Fish and Wildlife Habitat 22 

Condition 4 (PRE-FW-02) requiring the certificate holder to implement a Wildlife Monitoring 23 

and Mitigation Plan (WMMP). The WMMP, currently in draft form and included as Attachment 24 

E to this order, requires the certificate holder to conduct a post-construction bird and bat 25 

fatality monitoring study and an avian use and behavior study, both of which will provide 26 

important data that can be used in adaptive management. 27 

 28 

In addition, Council previously imposed Fish and Wildlife Habitat 6 (GEN-FE-02) requiring that 29 

the certificate holder design the facility to minimize raptor injury by adhering to Avian 30 

Powerline Interaction Committee suggested practices for raptor protection on powerlines and 31 

installing anti-perching devices on transmission pole tops and cross arms where poles are 32 

within the site or are located within one-quarter mile of any wind turbine. Additionally, as 33 

described in Section III.I Threatened and Endangered Species, there are no avian species listed 34 

as threatened or endangered by ODFW that are anticipated to occur in the facility analysis area.  35 

 36 

Based on compliance with other existing site certificate conditions, the certificate holder would 37 

implement the following measures to further reduce and avoid wildlife impacts: 38 

 39 

¶ Pre- and post-construction raptor nest monitoring, seasonal timing restrictions and 40 

avoidance requirements  41 

¶ Habitat mitigation, revegetation and monitoring  42 

¶ Weed control and monitoring  43 
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Subject to compliance with existing site certificate conditions, the Council finds the certificate 1 

holder continues to demonstrate that it can reduce cumulative adverse environmental effects 2 

in the vicinity by designing the facility, with proposed changes, to reduce the risk of injury to 3 

raptors or other vulnerable wildlife in areas near wind turbines or electrical equipment. 4 

 5 

Visual Features 6 

 7 

OAR 345-024-0015(5) encourages the certificate holder to design a facility to minimize adverse 8 

visual features.  9 

 10 

The visual features of the proposed larger wind turbines would be less than those evaluated in 11 

the Final Order on ASC, as the visual impacts evaluated in the Final Order on ASC were based on 12 

up to 292 wind turbines at 525-feet compared to the changes proposed in RFA3 of up to 200 13 

wind turbines at 499.7-feet. Therefore, the Council finds that RFA3 would not result in a 14 

significant adverse impact under OAR 345-024-0015(5) that was not addressed in a previous 15 

Council order.  16 

 17 

Based on compliance with existing site certificate conditions, the certificate holder would 18 

implement the following measures to reduce potential visual impacts from the facility: 19 

 20 

¶ The O&M building would be designed and constructed to be generally consistent with 21 

the character of agricultural buildings used by farmers or ranchers in the area, and the 22 

buildings finished in a neutral color to blend with the surrounding landscape  23 

¶ Substation structures would be finished in neutral colors to blend with the surrounding 24 

landscape  25 

¶ Lighting would be kept to a minimum necessary, and designed to prevent offsite glare  26 

¶ No advertising or commercial signage would be displayed on any part of the proposed 27 

facility  28 

¶ Temporary impact areas would be restored and revegetated as soon as practicable 29 

following completion of construction  30 

 31 

Based on the evidence in the record and subject to compliance with existing site certificate 32 

conditions, the Council relies on its previous reasoning and continues to find that the certificate 33 

holder demonstrates that it can reduce cumulative adverse environmental effects in the vicinity 34 

by designing the components of the facility, with proposed changes, to minimize adverse visual 35 

features. 36 

 37 

Lighting 38 

 39 

OAR 345-024-0015(6) requires the use of techniques to prevent casting glare from the site and 40 

the use of minimum lighting necessary for safety and security purposes, except as otherwise 41 

required by the Federal Aviation Administration (FAA) and the Oregon Department of Aviation.  42 

 43 
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RFA3 does not propose changes to previously evaluated exterior lighting of the facility 1 

substation and O&M building. Therefore, the Council finds that RFA3 would not result in a 2 

significant adverse impact under OAR 345-024-0015(4) that was not addressed in a previous 3 

Council order. 4 

 5 

Scenic Resources Condition 1 (GEN-SR-01) requires wind turbines to be equipped with the 6 

minimum turbine tower lighting required by FAA; O&M building and substation lighting to be 7 

shielded and directed downward to reduce glare; and minimum lighting necessary used during 8 

repairs and emergencies. Subject to compliance with existing site certificate conditions, the 9 

Council finds that the certificate holder continues to demonstrate that it can reduce cumulative 10 

adverse environmental effects in the vicinity by designing the components of the facility, with 11 

proposed changes, to minimize the adverse impacts of lighting. 12 

 13 

Conclusions of Law 14 

 15 

Based on the foregoing findings of fact and conclusions, and subject to compliance with the site 16 

certificate conditions, the Council finds that the facility, with proposed changes, would comply 17 

with the Council’s Cumulative Effects Standards for Wind Energy Facilities. 18 

 19 
III.P.3. Siting Standards for Transmission Lines: OAR 345-024-0090 20 

 21 

To issue a site certificate for a facility that includes any transmission line under Council 22 

jurisdiction, the Council must find that the applicant: 23 

 24 

(1) Can design, construct and operate the proposed transmission line so that alternating 25 

current electric fields do not exceed 9 kV per meter at one meter above the ground 26 

surface in areas accessible to the public; 27 

(2) Can design, construct and operate the proposed transmission line so that induced 28 

currents resulting from the transmission line and related or supporting facilities will be 29 

as low as reasonably achievable. 30 

 31 
Findings of Fact 32 

This standard addresses safety hazards associated with electric fields around transmission lines. 33 

Section (1) of OAR 345-024-0090 sets a limit for electric fields from transmission lines of not 34 

more than 9 kV per meter at one meter above the ground surface in areas that are accessible to 35 

the public. Section (2) requires implementation of measures to reduce the risk of induced 36 

current.  37 

 38 

RFA3 does not propose changes to the previously approved 230 kV intraconnection 39 

transmission line or its location, and therefore does not apply to the proposed changes 40 

included in the amendment request. However, for the record, the Council finds that RFA3 41 

would not result in a significant adverse impact under OAR 345-024-0090(1) and (2) that was 42 
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not addressed in a previous Council order and incorporates reasoning and analysis presented in 1 

its previous final orders for the facility.  2 

 3 

The Council addressed the Siting Standards for Transmission Lines in section IV.Q of the Final 4 

Order on the ASC and found the facility to be in compliance with the standard. In the Final 5 

Order on the ASC, the Council found that the certificate holder could construct and operate the 6 

transmission lines so that alternating current electric fields do not exceed 9 kV per meter at one 7 

meter above the ground surface in areas accessible to the public. The Council further found 8 

that the certificate holder could design, construct and operate the transmission lines so that 9 

induced currents resulting from the transmission lines would be as low as reasonably 10 

achievable. 11 

 12 

Subsection (2) of the standard requires the Council to find that a certificate holder can design, 13 

construct, and operate transmission lines so that induced currents will be as low as reasonably 14 

achievable. The Council previously found that the facility would comply with this standard, as 15 

the certificate holder would provide appropriate grounding of fences and metal-roofed 16 

buildings in order to reduce the risk of induced current. The Council previously imposed Siting 17 

Standard Condition 1 (CON-TL-01) requiring that the certificate holder design, construct and 18 

operate the transmission line in accordance with the 2012 Edition National Electric Safety Code 19 

standards to reduce risk of induced current; and implement reasonable measures to reduce 20 

and manage potential human exposure to electromagnetic fields.  21 

 22 
Conclusion of Law 23 

For the reasons discussed above, and subject to compliance with the existing site certificate 24 

conditions, the Council finds that the facility, with proposed changes, would not result in a 25 

significant adverse impact under OAR 345-024-0090 that was not addressed in a previous 26 

Council order and would continue to comply with the Council’s Siting Standards for 27 

Transmission Lines. 28 

 29 

III.Q. Other Applicable Regulatory Requirements Under Council Jurisdiction 30 

 31 

Under ORS 469.503(3) and under the Council’s General Standard of Review (OAR 345-022-32 

0000), the Council must determine whether the proposed facility complies with “all other 33 

Oregon statutes and administrative rules…as applicable to the issuance of a site certificate for 34 

the proposed facility.” This section addresses the applicable Oregon statutes and administrative 35 

rules that are not otherwise addressed in Council standards, including noise control regulations, 36 

regulations for removal or fill of material affecting waters of the state, and regulations for 37 

appropriating ground water. 38 

 39 
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III.Q.1. Noise Control Regulations: OAR 340-035-0035 1 

 2 

(1) Standards and Regulations: 3 

***  4 

(b) New Noise Sources: 5 

 6 

(B) New Sources Located on Previously Unused Site: 7 

 8 

(i) No person owning or controlling a new industrial or commercial noise source 9 

located on a previously unused industrial or commercial site shall cause or 10 

permit the operation of that noise source if the noise levels generated or 11 

indirectly caused by that noise source increase the ambient statistical noise 12 

levels, L10 or L50, by more than 10 dBA in any one hour, or exceed the levels 13 

specified in Table 8, as measured at an appropriate measurement point, as 14 

specified in subsection (3)(b) of this rule, except as specified in subparagraph 15 

(1)(b)(B)(iii). 16 

 17 

(ii) The ambient statistical noise level of a new industrial or commercial noise 18 

source on a previously unused industrial or commercial site shall include all 19 

noises generated or indirectly caused by or attributable to that source including 20 

all of its related activities. Sources exempted from the requirements of section 21 

(1) of this rule, which are identified in subsections (5)(b) - (f), (j), and (k) of this 22 

rule, shall not be excluded from this ambient measurement. 23 

 24 

(iii) For noise levels generated or caused by a wind energy facility:  25 
 26 

(I) The increase in ambient statistical noise levels is based on an assumed 27 

background L50 ambient noise level of 26 dBA or the actual ambient 28 

background level. The person owning the wind energy facility may 29 

conduct measurements to determine the actual ambient L10 and L50 30 

background level. 31 

(II) The "actual ambient background level" is the measured noise level at the 32 

appropriate measurement point as specified in subsection (3)(b) of this 33 

rule using generally accepted noise engineering measurement practices. 34 

Background noise measurements shall be obtained at the appropriate 35 

measurement point, synchronized with windspeed measurements of hub 36 

height conditions at the nearest wind turbine location. "Actual ambient 37 

background level" does not include noise generated or caused by the wind 38 

energy facility. 39 

(III) The noise levels from a wind energy facility may increase the ambient 40 

statistical noise levels L10 and L50 by more than 10 dBA (but not above 41 

the limits specified in Table 8), if the person who owns the noise sensitive 42 

property executes a legally effective easement or real covenant that 43 

benefits the property on which the wind energy facility is located. The 44 
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easement or covenant must authorize the wind energy facility to increase 1 

the ambient statistical noise levels, L10 or L50 on the sensitive property by 2 

more than 10 dBA at the appropriate measurement point.  3 

(IV) For purposes of determining whether a proposed wind energy facility 4 

would satisfy the ambient noise standard where a landowner has not 5 

waived the standard, noise levels at the appropriate measurement point 6 

are predicted assuming that all of the proposed wind facility's turbines 7 

are operating between cut-in speed and the wind speed corresponding to 8 

the maximum sound power level established by IEC 61400-11 (version 9 

2002-12). These predictions must be compared to the highest of either the 10 

assumed ambient noise level of 26 dBA or to the actual ambient 11 

background L10 and L50 noise level, if measured. The facility complies 12 

with the noise ambient background standard if this comparison shows 13 

that the increase in noise is not more than 10 dBA over this entire range 14 

of wind speeds. 15 

(V) For purposes of determining whether an operating wind energy facility 16 

complies with the ambient noise standard where a landowner has not 17 

waived the standard, noise levels at the appropriate measurement point 18 

are measured when the facility's nearest wind turbine is operating over 19 

the entire range of wind speeds between cut-in speed and the windspeed 20 

corresponding to the maximum sound power level and no turbine that 21 

could contribute to the noise level is disabled. The facility complies with 22 

the noise ambient background standard if the increase in noise over 23 

either the assumed ambient noise level of 26 dBA or to the actual ambient 24 

background L10 and L50 noise level, if measured, is not more than 10 dBA 25 

over this entire range of wind speeds.  26 

(VI) For purposes of determining whether a proposed wind energy facility 27 

would satisfy the Table 8 standards, noise levels at the appropriate 28 

measurement point are predicted by using the turbine's maximum sound 29 

power level following procedures established by IEC 61400-11 (version 30 

2002-12), and assuming that all of the proposed wind facility's turbines 31 

are operating at the maximum sound power level.  32 

(VII) For purposes of determining whether an operating wind energy facility 33 

satisfies the Table 8 standards, noise generated by the energy facility is 34 

measured at the appropriate measurement point when the facility's 35 

nearest wind turbine is operating at the windspeed corresponding to the 36 

maximum sound power level and no turbine that could contribute to the 37 

noise level is disabled. 38 

***  39 

Findings of Fact 40 

 41 

The Department of Environmental Quality (DEQ) noise control regulations at OAR 340-035-0035 42 

have been adopted by Council as the compliance requirements for EFSC-jurisdiction energy 43 

facilities. 44 
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The analysis area for the Noise Control Regulation is the area within and extending 1-mile from 1 

the site boundary. 2 

 3 

Noise generated by a wind energy facility located on a previously unused site must comply with 4 

two tests: the “ambient noise degradation test” and the “maximum allowable noise test.” 5 

Under the ambient noise degradation test, facility-generated noise must not increase the 6 

ambient hourly L10 or L50 noise levels at any noise sensitive property by more than 10 dBA 7 

when turbines are operating “between cut-in speed and the wind speed corresponding to the 8 

maximum sound power level.”  To show that a facility complies with this test, the certificate 9 

holder may use an assumed ambient hourly L50 noise level of 26 dBA or measure the actual 10 

ambient hourly noise levels at the receiver in accordance with the procedures specified in the 11 

regulation. In this case, the certificate holder has elected to use an assumed ambient hourly L50 12 

noise level of 26 dBA. 13 

 14 

To demonstrate compliance with the ambient noise degradation test, the noise generated 15 

during facility operation must not cause the hourly L50 noise level at any noise-sensitive 16 

property to exceed 36 dBA. However, OAR 340-035-0035(1)(b)(B)(iii)(III) relieves the certificate 17 

holder from having to show compliance with the ambient noise degradation test “if the person 18 

who owns the noise sensitive property executes a legally effective easement or real covenant 19 

that benefits the property on which the wind energy facility is located” (a “noise waiver”). 20 

 21 

Under the maximum allowable noise test at OAR 340-035-0035(1)(b)(B)(i) a wind energy facility 22 

may not exceed the noise levels specified in Table 8 of the noise rules, as represented in Table 23 

2, Statistical Noise Limits for Industrial and Commercial Noise Sources below. Pursuant to OAR 24 

340-035-0035(1)(b)(B)(iii)(III), it is not possible for a property owner to waive an exceedance 25 

under the maximum allowable noise test.  26 
 27 

Table 2: Statistical Noise Limits for Industrial and Commercial Noise Sources 

Statistical  
Descriptor1 

Maximum Permissible Hourly Statistical Noise Levels 
(dBA) 

Daytime 
(7:00 AM - 10:00 PM) 

Nighttime 
(10:00 PM - 7:00 AM) 

L50 55 50 

L10 60 55 

L1 75 60 
Notes: 

1. The hourly L50, L10 and L1 noise levels are defined as the noise levels equaled or 
exceeded 50 percent, 10 percent, and 1 percent of the hour, respectively. 

Source: OAR 340-035-0035, Table 8 
 28 

Potential Noise Impacts 29 

 30 

Potential noise impacts from construction and operation of the facility, with proposed changes, 31 

within the analysis area are presented below. The analysis area for the Noise Control Regulation 32 
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is the area within and extending 1-mile from the site boundary. 1 

 2 

  Construction 3 

 4 

OAR 340-035-0035(5)(g) specifically exempts noise caused by construction activities. In RFA3, 5 

the certificate holder affirms that construction of the facility, with proposed changes, would not 6 

result in changes to previously evaluated construction activities. As evaluated in the Final Order 7 

on ASC, construction-related noise levels would be short-term and temporary and would not 8 

exceed a period of four weeks. In addition, due the linear nature of construction activities, 9 

noise levels would continue to decrease due to attenuation as construction of access roads and 10 

wind turbines progress away from noise sensitive receptor locations. Council previously 11 

imposed Noise Control Condition 1 (CON-NC-01) requiring that, during construction, 12 

combustion engine-powered equipment be equipped with exhaust mufflers; air-inlet silencers 13 

shrouds and shields be used, as appropriate; and requires that the certificate holder establish a 14 

noise complaint response system, including a system for the certificate holder to receive and 15 

resolve noise complaints.  16 

 17 

  Operations 18 

 19 

The certificate holder provides noise modeling results of the facility, with proposed changes, in 20 

RFA3 Attachment 4 and explains that the results assume all wind turbines would be equipped 21 

with Low Noise Trailing Edge technology, and operating continuously and concurrently at the 22 

maximum manufacturer-rated sound level. For its analysis, the certificate holder assumed a 23 

modified layout utilizing 165 wind turbines and used the Computer Aided Noise Abatement 24 

(CadnaA), version 2018 MR1 software program to make the predictions of peak noise levels at 25 

noise-sensitive properties within the analysis area. The program includes sound propagation 26 

factors adopted from International Organization for Standardization’s (ISO) 9613-2 27 

“Attenuation of Sound during Propagation Outdoors” to account for geometric divergence, 28 

atmospheric absorption, reflection from surfaces, screening by topography and obstacles, 29 

terrain complexity and ground effects, source directivity factors, seasonal foliage effects, and 30 

meteorological conditions.  31 

 32 

The proposed changes in wind turbine dimensions result in potential maximum overall A-33 

weighted sound power level output of 110.5 dBA, which includes +2 dBA to account for 34 

uncertainty, and represents an increase in A-weighted sound power level of the previously 35 

approved wind turbines at 107.0 dBA. In RFA3, the certificate holder provides a noise analysis 36 

of the facility, with proposed changes, including the following sources:64  37 

 38 

                                                      
64 WRWAMD3Doc11. Request for Amendment 3. 2018-09-18. The noise analysis provided in RFA3 includes noise 
sources from the facility, with changes proposed under RFA2 (i.e. two proposed battery storage systems) and 
RFA3. While the RFA3 noise analysis includes noise sources from the proposed battery storage systems presented 
in RFA2, findings of fact and conclusions of law are focused on potential changes in operational noise from the 
proposed changes in wind turbine technologies.  
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¶ Wind turbines with Low Noise Trailing Edge technology (149 wind turbines at 110.5 dBA; 1 

16 wind turbines at 108.0 dBA) 2 

¶ Substation transformers (1 160 MVA transformer at 98 dBA at Wheatridge East 3 

Substation; 2 225 MVA transformers at Wheatridge West Substation at 94 dBA)  4 

¶ Battery storage systems (56 heating, ventilation and air conditioning modules at 103 5 

dBA; 28 power inverters at 93 dBA; and 28 distribution transformers at 72 dBA)  6 

 7 

Noise modeling results show that there are 19 noise sensitive receptors that would exceed the 8 

10 dBA threshold above ambient or assumed ambient noise (assumed ambient baseline is 26 9 

dBA, per OAR 340-035-0035(1)(b)(B)(iii)(I)); however, as described in RFA3, these 19 noise 10 

sensitive receptors are all “participating property owners,” meaning those landowners have 11 

signed a lease with the certificate holder and have indicated that they are willing to sign a noise 12 

waiver, if necessary.65 The noise modeling results also show that the facility, with proposed 13 

changes, would not exceed the maximum allowable decibel threshold of 50 dBA at any noise 14 

sensitive receptor within the analysis area. 15 

 16 

Council previously imposed Noise Control Condition 2 (PRE-NC-01) requiring that, prior to 17 

construction, the certificate holder submit to the Department a noise assessment based on final 18 

facility design and layout, using the maximum sound power level for all noise-generating facility 19 

components and identifying the wind turbines that would be operated in Noise Reduction 20 

Operation (NRO) mode. The condition further requires that noise waivers necessary at noise 21 

sensitive receptor locations, where the ambient degradation noise level is exceeded, be 22 

secured and provided to the Department. In addition, Council previously imposed Noise Control 23 

Condition 3 (OPR-NC-01), Noise Control Condition 5 (OPR-NC-02), and Noise Control Condition 24 

5 (OPR-NC-03) requiring that, during operations, the certificate holder operate wind turbines in 25 

NRO mode; maintain a complaint response system to address noise compliances; and, if 26 

required by Council, monitor and record statistical noise levels to verify that operational noise 27 

from the facility complies with the noise control regulation, respectively.  28 

 29 

The certificate holder requests that flexibility to construct and operate the facility, as approved, 30 

be maintained, including the previously evaluated 292 1.7 MW wind turbine layout and 200 2.5 31 

MW layout. However, RFA3 includes a request to amend Noise Control Condition 2 (PRE-NC-01) 32 

and delete Noise Control Condition 5 (OPR-NC-03) to remove reference to wind turbines 33 

operating in NRO mode, as presented below:   34 

 35 

Certificate Holder Proposed Amended Noise Control Condition 2 (PRE-NC-01): Prior to 36 

construction, the certificate holder shall provide to the department: 37 

A. Information that identifies the final design locations of all facility components to be 38 

built at the facility; 39 

B. The maximum sound power level for the facility components and the maximum 40 

sound power level and octave band data for the turbine type(s) and transformers 41 

                                                      
65 WRWAMD3Doc11. Complete Request for Amendment 3, Attachment 3. 2018-09-18. 
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selected for the facility based on manufacturers’ warranties or confirmed by other 1 

means acceptable to the department; 2 

C. The results of the noise analysis of the final facility design performed in a manner 3 

consistent with the requirements of OAR 340-035-0035(1)(b)(B) (iii)(IV) and (VI). The 4 

analysis must demonstrate to the satisfaction of the department that the total noise 5 

generated by the facility (including turbines and transformers) would meet the 6 

ambient noise degradation test and maximum allowable test at the appropriate 7 

measurement point for all potentially-affected noise sensitive properties, or that the 8 

certificate holder has obtained the legally effective easement or real covenant for 9 

expected exceedances of the ambient noise degradation test described (d) below. 10 

The analysis must also identify the noise reduction operation (NRO) mode approach 11 

that will be used during facility operation and include a figure that depicts the 12 

turbines that will be operating in NRO mode and the associated dBA reduction level; 13 

and, 14 

D. For each noise-sensitive property where the certificate holder relies on a noise 15 

waiver to demonstrate compliance in accordance with OAR 340-035-16 

0035(1)(b)(B)(iii)(III), a copy of the legally effective easement or real covenant 17 

pursuant to which the owner of the property authorizes the certificate holder’s 18 

operation of the facility to increase ambient statistical noise levels L10 and L50 by 19 

more than 10 dBA at the appropriate measurement point. The legally effective 20 

easement or real covenant must: include a legal description of the burdened 21 

property (the noise sensitive property); be recorded in the real property records of 22 

the county; expressly benefit the property on which the wind energy facility is 23 

located; expressly run with the land and bind all future owners, lessees or holders of 24 

any interest in the burdened property; and not be subject to revocation without the 25 

certificate holder’s written approval.  26 

[Final Order on ASC] 27 

 28 

Certificate Holder Proposed Amended Noise Control Condition 3 (OPR-NC-01): 29 

During operation of the facility, the certificate holder shall only operate the facility in 30 

the NRO mode that is identified prior to construction pursuant to Noise Control 31 

Condition 2. After beginning operation of the facility, the certificate holder shall 32 

include a certification in its annual Compliance Report that the NRO mode turbines 33 

identified in the preconstruction analysis required by Noise Control Condition 2 are 34 

operating at or below the identified dBA reduction level.   35 

       [Final Order on ASC] 36 

 37 

In order to maintain flexibility and approval of previously evaluated wind turbines and layouts, 38 

Council rejects the certificate holder’s requested condition amendments. Council amends the 39 

conditions, as recommended in the draft proposed order to provide clarification and impose 40 

the NRO mode if required, based on final design layout, to satisfy the maximum allowable 41 
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decibel threshold of 50 dBA, as follows:66    1 

 2 

Noise Control Condition 2 (PRE-NC-01), as amended: Prior to construction, the certificate 3 

holder shall provide to the department: 4 

A. Information that identifies the final design locations of all facility components to be 5 

built at the facility; 6 

B. The maximum sound power level for the facility components and the maximum 7 

sound power level and octave band data for the turbine type(s) and transformers 8 

selected for the facility based on manufacturers’ warranties or confirmed by other 9 

means acceptable to the department; 10 

C. The results of the noise analysis of the final facility design performed in a manner 11 

consistent with the requirements of OAR 340-035-0035(1)(b)(B) (iii)(IV) and (VI). The 12 

analysis must demonstrate to the satisfaction of the department that the total noise 13 

generated by the facility (including turbines and transformers) would meet the 14 

ambient noise degradation test and maximum allowable test at the appropriate 15 

measurement point for all potentially-affected noise sensitive properties, or that the 16 

certificate holder has obtained the legally effective easement or real covenant for 17 

expected exceedances of the ambient noise degradation test described (d) below. 18 

The analysis must also identify the noise reduction operation (NRO) mode approach 19 

that will be used during facility operation and include a figure that depicts the 20 

turbines that will be operating in NRO mode and the associated dBA reduction level, 21 

if required to meet the maximum allowable decibel threshold of 50 dBA; and, 22 

D. For each noise-sensitive property where the certificate holder relies on a noise 23 

waiver to demonstrate compliance in accordance with OAR 340-035-24 

0035(1)(b)(B)(iii)(III), a copy of the legally effective easement or real covenant 25 

pursuant to which the owner of the property authorizes the certificate holder’s 26 

operation of the facility to increase ambient statistical noise levels L10 and L50 by 27 

more than 10 dBA at the appropriate measurement point. The legally effective 28 

easement or real covenant must: include a legal description of the burdened 29 

property (the noise sensitive property); be recorded in the real property records of 30 

the county; expressly benefit the property on which the wind energy facility is 31 

located; expressly run with the land and bind all future owners, lessees or holders of 32 

any interest in the burdened property; and not be subject to revocation without the 33 

certificate holder’s written approval.  34 

[Final Order on ASC; AMD3] 35 

                                                      
66 WRWAMD3Doc14. DPO Comments Certificate Holder. 2018-10-16. On the record of the draft proposed order, 
the certificate holder requested changes to Recommended Amended Noise Control Conditions 2 and 3, including 
removal of reference to the Noise Reduced Operating (NRO) Mode and replacing with “noise reduction measure.” 
The Department intended for the recommended amended language, as presented in the draft proposed order, to 
provide such flexibility, by confirming that NRO mode was only required if necessary to meet the maximum 
allowable decibel threshold of 50 dBA. Because the analysis of previously approved wind turbines utilized NRO 
mode in the “worst-case” modeling approach, and because the noise reducing mode was considered mitigation, 
the Department recommends Council not make changes to the conditions referencing general noise reduction 
measures, which has not been evaluated or described in RFA3.  
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 1 

Noise Control Condition 3 (OPR-NC-01), as amended: During operation of the 2 

facility, if required to meet the maximum allowable decibel threshold of 50 dBA, the 3 

certificate holder shall only operate the facility in the NRO mode that is identified 4 

prior to construction pursuant to Noise Control Condition 2. After beginning 5 

operation of the facility, the certificate holder shall include a certification in its 6 

annual Compliance Report that the NRO mode turbines identified in the 7 

preconstruction analysis required by Noise Control Condition 2 are operating at or 8 

below the identified dBA reduction level.   9 

       [Final Order on ASC; AMD3] 10 

 11 

Conclusions of Law 12 

 13 

Based on the foregoing findings, the Council finds that based upon compliance with existing and 14 

amended conditions the facility, with proposed changes, would continue to comply with the 15 

Noise Control Regulations in OAR 340-035-0035(1)(b)(B).  16 

 17 

III.Q.2. Removal-Fill  18 
 19 

The Oregon Removal-Fill Law (ORS 196.795 through 196.990) and Department of State Lands 20 

(DSL) regulations (OAR 141-085-0500 through 141-085-0785) require a removal-fill permit if 50 21 

cubic yards or more of material is removed, filled, or altered within any “waters of the state.”67 22 

The Council, in consultation with DSL, must determine whether a removal-fill permit is needed 23 

and if so, whether a removal-fill permit should be issued.  24 

 25 

The analysis area for potential impacts to wetlands and other waters of the state, as defined in 26 

the project order, is the area within the site boundary. 27 

 28 

Findings of Fact 29 

 30 

The proposed change in wind turbine dimensions would not result in changes to the previously 31 

approved micrositing corridor or site boundary. In RFA3, the certificate holder describes that 32 

the facility, with proposed changes, would not result in temporary or permanent impacts to 33 

waters of the state, and confirms that a removal-fill permit would not be needed. During the 34 

review of the ASC, DSL reviewed the wetland delineation report and on July 1, 2015 provided a 35 

concurrence letter, in which DSL agreed with the wetland delineation and classifications. The 36 

concurrence letter is valid through July 1, 2020. Therefore, the Council finds that the facility, 37 

with proposed changes, would continue to satisfy the requirements of the removal-fill law and 38 

that the certificate holder is not required to obtain a removal-fill permit. 39 

 40 

 41 

 42 

                                                      
67 ORS 196.800(15) defines “Waters of this state.” The term includes wetlands and certain other waterbodies. 
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Conclusions of Law 1 

 2 

Based on the foregoing findings of fact and conclusions, the Council finds that a removal-fill 3 

permit is not needed for the facility, with proposed changes. 4 

  5 
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III.Q.3. Water Rights 1 

 2 

Under ORS Chapters 537 and 540 and OAR Chapter 690, the Oregon Water Resources 3 

Department (OWRD) administers water rights for appropriation and use of the water resources 4 

of the state. Under OAR 345-022-0000(1)(b), the Council must determine whether the facility 5 

would comply with these statutes and administrative rules. OAR 345-021-0010(1)(o)(F) requires 6 

that if a facility needs a groundwater permit, surface water permit, or water right transfer, that 7 

a decision on authorizing such a permit rests with the Council.  8 

 9 

Findings of Fact 10 

 11 

OAR 690 establishes the procedures and standards which shall be applied by the OWRD in the 12 

evaluation of applications for a permit to appropriate surface water, ground water, to construct 13 

a reservoir and store water, to use reserved water, or to use water stored in a reservoir.  14 

 15 

Construction and operation of the proposed larger wind turbines would not necessitate a 16 

groundwater permit, a surface water permit, or a water rights transfer. The certificate holder 17 

confirms that construction-related water, as described in ASC Exhibit O, would be obtained 18 

from municipal sources near the facility, including Hermiston Public Works, Stanfield Public 19 

Works, Boardman Public Works, or Port of Morrow. In RFA3, the certificate holder states that 20 

the Port of Morrow alone has stated that it can provide up to 6.5 million gallons of water per 21 

month, more than the certificate holder anticipates needing during a “worst case” facility 22 

demand for water. Based on the source of construction water, as described by the certificate 23 

holder, the facility, with proposed changes, would not need a groundwater permit, surface 24 

water permit, or water right transfer.  25 

 26 

Water used during operations would include uses at the previously approved O&M buildings, to 27 

be served by onsite permit-exempt wells, and would not change as a result of the proposed 28 

larger wind turbines. Council previously imposed Public Services Condition 2 (OPR-PS-02) 29 

requiring that, pursuant to ORS 537.765, the certificate holder demonstrate that water 30 

withdrawal would not exceed 5,000-gallons per day. Therefore, the Council finds that the 31 

facility, with proposed changes, would continue to satisfy the requirements of the Ground 32 

Water Act of 1955 or Water Resources Department rules. 33 

 34 

Conclusions of Law 35 

 36 

Based on the foregoing findings of fact, the Council concludes that the facility, with proposed 37 

changes, does not need a groundwater permit, surface water permit, or water right transfer. 38 

  39 
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IV. GENERAL CONCLUSIONS AND FINAL ORDER 1 

 2 

Based on the findings and conclusions included in this order, the Council makes the following 3 

findings: 4 

  5 

1. The proposed facility modifications included in Request for Amendment 3 of the 6 

Wheatridge Wind Energy Facility site certificate complies with the requirements of 7 

the Oregon Energy Facility Siting Statutes, ORS 469.300 to 469.520. 8 

 9 

2. The proposed facility modifications included in Request for Amendment 3 of the 10 

Wheatridge Wind Energy Facility site certificate complies with the standards 11 

adopted by the Council pursuant to ORS 469.501. 12 

 13 

3. The proposed facility modifications included in Request for Amendment 3 of the 14 

Wheatridge Wind Energy Facility site certificate complies with all other Oregon 15 

statutes and administrative rules identified in the project order as applicable to the 16 

issuance of a site certificate for the proposed facility. 17 

 18 

Accordingly, the Council finds that the proposed facility modifications included in Request for 19 

Amendment 3 of the Wheatridge Wind Energy Facility site certificate complies with the General 20 

Standard of Review (OAR 345-022-0000). The Council finds, based on a preponderance of the 21 

evidence on the record, that the site certificate may be amended as requested. 22 

 23 

 24 

 25 

 26 

 27 

 28 

 29 

 30 

 31 

 32 

 33 

 34 

 35 

 36 

 37 

 38 

 39 

 40 

 41 

 42 

 43 

 44 
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Final Order 1 

 2 

The Council approves Amendment 3 of the Wheatridge Wind Energy Facility site certificate.  3 

 4 

Issued this 16th day of November, 2018 
 
The OREGON DEPARTMENT OF ENERGY 
 
 
 
 
By:          

Barry Beyeler, Chair 
Energy Facility Siting Council 
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Notice of the Right to Appeal 1 

 2 

The right to appeal this order approving an amendment to a site certificate is provided in ORS 3 

469.403. Only those persons, including the certificate holder, who provided written comment 4 

on the record of the draft proposed order may seek judicial review as provided by OAR 345-5 

027-0072(5). Issues eligible for judicial review are limited to the issues raised in that person’s 6 

written comments. 7 

 8 

To appeal you must file a petition for judicial review with the Supreme Court within 60 days 9 

from the day this order was served on you. If this order was personally delivered to you, the 10 

date of service is the date you received this order. If this order was mailed to you, the date of 11 

service is the date it was mailed, not the date you received it. If you do not file a petition for 12 

judicial review within the 60-day time period, you lose your right to appeal. 13 

 14 
 15 

 16 

 17 

 18 

 19 

 20 

 21 

 22 

 23 

 24 

 25 

 26 

 27 

 28 

 29 

 30 

 31 

 32 




